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Executive Orders Automatically Triggering Existing Statutory Liability Protection
(Listed Alphabetically)

[bookmark: Delaware]Delaware Twelfth Modification of the Declaration of a State of Emergency 
Due to a Public Health Threat (April 23, 2020)
· The Order designates as “qualified medical personnel” health care volunteers who have held an active license or certification in any state that is now inactive, expired, or lapsed, and who register with the Medical Reserve Corps and work in a hospital that activates a crisis standard of care for COVID-19 that has been granted written approval by the Public Health Authority.
· This designation provides health care volunteers with immunity for any loss resulting from relief activities under 20 Del. C. § 3129.
· Does not apply if the death, injury, or damage to property was intentional or caused by the willful or wanton disregard of the rights of others.
Maryland Declaration of State of Emergency and 
Existence of Catastrophic Health Emergency – COVID-19 (March 5, 2020)
· Issuance of a catastrophic health emergency proclamation automatically triggers liability protection for health care providers.
· Md. Code Ann. Pub. Safety § 14-3A-06 provides: “A health care provider is immune from civil or criminal liability if the health care provider acts in good faith and under a catastrophic health emergency proclamation.”
· A “health care provider” includes:
· a health care facility, including a hospital, a related institution, an ambulatory surgical facility, an inpatient rehabilitation facility, a home health agency, a hospice, any other health institution, service, or program that requires a certificate of need.
· a health care practitioner includes any individual who is licensed, certified, or otherwise authorized under the Health Occupations Article to provide health care services.
· an individual licensed or certified as an emergency medical services provider under Maryland law.
New Hampshire Executive Order 2020-04 (March 13, 2020)
· The state’s existing emergency powers law provides that no “private corporations . . . complying with or reasonably attempting to comply with . . . any order . . . adopted . . . pursuant to the provisions of this subdivision . . . shall be liable for the death of or injury to persons, or for damage to property, as a result of any such activity.” N.H. Rev. Stat. § 21-P:41(I).
· EO 2020-24:
· Orders facilities providing residential care to elderly or infirm patients to prohibit visitor access to reduce transmission of COVID-19, with exceptions such as for medically necessary personnel.
· Permits the waiver of licensing or credentialing requirements for hospitals and health facilities to allow the facilities to treat patients who are infected with COVID-19 or are legally isolated as a result of COVID-19.
· Permits the waiver of licensing requirements for day care facilities.
· As a result of EO 2020-04 and the existing statute, nursing homes are immune from liability for any injury or death at a nursing home caused by denying access to visitors who are not permitted entrance under the Order. Liability premised on a failure to meet licensing requirements may also be limited.
· Following EO 2020-04, Governor Sununu has issued 65 COVID-19 emergency orders (as of August 26, 2020). Compliance with these orders may trigger liability protection under N.H. Rev. Stat. § 21-P:41.
Tennessee Executive Order 14, An Order Suspending Provisions of Certain Statutes 
and Rules in Order to Facilitate the Treatment and Containment of COVID-19 (Mar. 12, 2020)
· Declaration of an emergency in response to a catastrophic or major disaster automatically triggers civil immunity for voluntary health care providers, including hospitals and community mental health care centers, that participate in the Emergency Management Assistance Compact or Southern Regional Emergency Management Assistance Compact in providing healthcare to victims of the disaster as long as the services are provided within the limits of the provider’s license, certification, or authorization. Tenn. Code Ann. § 58-2-107(l)(1).
· If additional medical resources are required, the governor may extend this liability protection to certain other health care providers.
· Does not apply to gross negligence or willful misconduct.
· The liability protection does not extend for more than 30 days unless extended by the governor for an additional 30 days to ensure the provision of emergency services in response to the catastrophic or major disaster.
Virginia Executive Order No. 51 (March 12, 2020)
· Issuance of a State of Emergency automatically triggers liability protections related to abandonment for health care providers and credentialing for hospitals under Va. Code Ann. § 8.01-225.01(A).
· A health care provider who responds to a disaster by delivering health care to persons injured in such disaster is immune from civil liability for any injury or wrongful death arising from abandonment by the health care provider of a person to whom such health care provider owes a duty to provide health care when (i) a state or local emergency has been or is subsequently declared; and (ii) the provider was unable to provide the requisite health care to the person to whom he owed such duty of care as a result of the provider's voluntary or mandatory response to the relevant disaster.”
· A hospital or other entity credentialing health care providers to deliver health care in response to a disaster is immune from civil liability for any cause of action arising out of such credentialing or granting of practice privileges if (i) a state or local emergency has been or is subsequently declared and (ii) the hospital has followed procedures for such credentialing and granting of practice privileges that are consistent with the applicable standards of an approved national accrediting organization for granting emergency practice privileges.
· Does not apply to gross negligence or willful misconduct.
· Health care provider is defined broadly under Va. Code Ann. § 8.01-581.1.
· 

Executive Orders and Administrative Orders 
Related to COVID-19 Liability
(Listed Alphabetically)
[bookmark: Alabama]Alabama Proclamation (May 8, 2020)
· A business, health care provider (including a facility or professional), or other covered entity is not liable for injury, death, or property damage arising from any act or omission related to COVID-19 transmission or a “covered COVID-19 response activity,” unless a claimant shows by clear and convincing evidence that the injury was caused by wanton, reckless, willful, or intentional misconduct.
· A “covered COVID-19 response activity” includes:
· Testing, distribution of testing materials, monitoring, collecting, reporting, tracking, tracing, investigating, or disclosing exposures or other information in connection with COVID-19; 
· Providing health care services or treatment in response to COVID-19 that was negatively affected or impacted by a lack of resources caused by COVID-19 in done in response to the COVID-19 pandemic or the State’s response to the pandemic; 
· Designing, manufacturing, distributing, using or not using precautionary equipment or supplies such as PPE in connection with COVID-19 during the state of emergency; and
· Designing or manufacturing of testing materials under the direction of the Alabama Department of Public Health.
· Unless there is a “serious physical injury,” liability is limited to actual economic compensatory damages. Noneconomic and punitive damages are not available. Punitive damages are the only relief in a wrongful death action.
· “Serious physical injury” is defined as “a death or an injury that requires either in-patient hospitalization of at least 48 hours, permanent impairment of a bodily function, or permanent damage to a body structure.”
· For a cause of action that accrued before the Proclamation and where a court finds the liability protections above do not apply, a covered entity is not liable for negligence, premises liability, or for any non-wanton, non-willful, or non-intentional civil cause of action relating to covered COVID-19 response activity unless the claimant proves by clear and convincing evidence that the business, health care provider, or other covered entity did not reasonably attempt to comply with the then applicable public health guidance.
· If a court holds the standard of care (wanton, reckless, willful, or intentional misconduct) is invalid, then the standard is (1) failure to comply with or reasonably attempt to comply with applicable public health guidance, or (2) willful misconduct, gross negligence, or bad faith.


Arizona Executive Order No. 2020-27 (April 9, 2020)
· An Arizona-licensed healthcare professional, a registered and recruited volunteer health professional, or an EMT in the course of providing medical services in support of the state’s COVID-10 public-health emergency is presumed to have acted in good faith and is immune from civil liability.
· A healthcare professional, EMT, healthcare institution, or any other entity operating a modular field treatment facility or other site in support of the state’s COVID-19 response, whether or not it is a licensed healthcare institution, designated by the Director of the Arizona Department of Health Services for temporary use is immune from civil liability for triage decisions based on good faith reliance on mandatory or voluntary state-approved protocols.
· Any entity operating a modular field treatment facility or other site is also immune from civil liability for acts or omissions undertaken in good faith by its agents, officers, employees, representatives, or volunteers while providing healthcare services in support of the state’s COVID-19 response.
· This liability protection does not extend to gross negligence or reckless or willful misconduct, such as a healthcare professional or volunteer render medical services under the influence of alcohol or an intoxicating drug.
· Expires on June 30, 2020 unless extended.
[bookmark: Arkansas]Arkansas Executive Order No. 20-18 (April 13, 2020)
· Provides immunity to physicians, physician assistants, specialist assistants, nurse practitioners, licensed registered nurses, and licensed practical nurses for injury or death sustained directly as a result of an act or omission by the medical professional in the course of providing services in support of the State’s COVID-19 response or the implementation of measures to control the causes of the COVID-19 epidemic. 
· Expands the definition of “emergency responder” in the Arkansas Emergency Services Act of 1973, which are protected from liability when complying with or reasonably attempting to comply with that law except  in cases of willful misconduct, gross negligence, or bad faith. Ark. Code § 12-75-128.
· Does not apply when:
· The person acts outside the scope of his or her practice unless the person has been redeployed to the extent necessary to respond to the COVID-19 outbreak; or 
· The person acts with gross negligence, willful misconduct, or bad faith.
· Applies for the duration of the COVID-19 emergency declared on March 11, 2020.
[bookmark: Arkansas2033]Arkansas Executive Order No. 20-33 (June 15, 2020) (premises liability)
· Businesses that open or remain open during the COVID-19 emergency are immune from civil liability for damages or injuries caused by an individual’s exposure to COVID-19 on their premises or during any activity managed by them.
· Does not apply to willful, reckless, or intentional misconduct.
· Provides a presumption that a person has not committed willful, reckless, or intentional misconduct if the person and its agents are:
· Substantially complying with health and safety directives or guidelines issued by the Governor or Department of Health; and
· Acting in good faith while attempting to comply with these directives and guidelines.
· Applies to claims against the state.
· Applies to lawsuits filed on or after June 15, 2020 and expires when the emergency ends.
[bookmark: Arkansas2034]Arkansas Executive Order No. 20-34 (June 15, 2020) (healthcare liability)
· All individuals and entities that are healthcare providers are designated as emergency responders during the COVID-19 public health emergency.
· “Healthcare providers” include anyone licensed, certified, or otherwise authorized by law to administer health care in Arkansas, and any partnership, association, corporation, or other facility or institution that employs or contracts with a healthcare provider to provide healthcare services in their normal course of business or operation.
· Requests that emergency responders perform healthcare services directed at the prevention, treatment, mitigation, or cure of COVID-19 and other emergency management functions within the scope of their licensure, including:
· Triage, diagnostic testing, and/or treatment to individuals with known or suspected COVID-19;
· Cancelling, postponing, or denying elective procedures for an illness or condition that does not fall within the scope of the COVID-19 public health emergency;
· Redeploying or cross training staff not typically assigned to such duties, to the extent necessary to respond to the COVID-19 public health emergency;
· Planning to or enacting crisis standards of care measures, such as modifying numbers of beds, preserving personal protective equipment, and triaging access to services or equipment; and
· Reducing recordkeeping requirements to the extent necessary for healthcare providers to perform tasks as may be necessary to respond to the COVID-19 public health emergency.
· As emergency responders, healthcare providers are immune from liability for any death, injury, or property damage allegedly sustained as a result of any act or omission in the course of providing COVID-19 related emergency management functions during the public health emergency if the act or omission occurs as a result of a good faith effort on the part of the healthcare provider and was the direct result of providing healthcare service to a patient for treatment and mitigation of COVID-19 or the symptoms of COVID-19 during the public health emergency.
· Does not extend to willful, reckless, or intentional misconduct.
· Healthcare providers are also immune from liability for using any prescription drug or device to treat a known or suspected COVID-19 infection provided that the prescription is within the scope of the healthcare provider’s license, the healthcare provider prescribes the drug or device in accordance with the most recent recommendations of a federal agency; and the healthcare provider informs the patient of the known positive and negative outcomes of documents the patient’s informed consent.


[bookmark: Arkansas2035]Arkansas Executive Order No. 20-35 (June 15, 2020) (workers’ compensation)
· An employer’s knowledge that it is possible or likely that an employee will be exposed to COVID-19 during the normal course and scope of an employee’s job performance does not constitute intentional conduct that permits a civil action outside the exclusivity of the workers’ compensation law.
· COVID-19 qualifies as an “occupational disease” for workers’ compensation purposes and is not considered a “ordinary disease of life to which the general public is exposed,” allowing those who are exposed to COVID-19 at work to file workers’ compensation claims. An employee asserting a workers’ compensation claim, however, must meet all requirements of proof for an occupational disease, including a causal connection between employment and the disease.
[bookmark: Connecticut]Connecticut Executive Order No. 7V (April 7, 2020)
· A health care professional or facility is immune from civil liability for an injury or death allegedly sustained allegedly sustained because of an act or omission undertaken in good faith while providing care in support of the state’s COVID-19.
· Examples are acts of omissions undertaken because of a lack of resources attributable to the COVID-19 pandemic that renders the health care professional or facility unable to provide the level or manner of care that otherwise would have been required in absence of the COVID-19 pandemic.
· This liability protection does not apply to acts or omissions that constitute a crime, or constitute fraud, malice, gross negligence, willful misconduct, or a false claim.
· Applies to acts or omissions occurred any time after the declaration of a public health emergency on March 10, 2020, including actions prior to issuance of the Order, and remains in effect for the duration of the emergency.
[bookmark: ColoradoEOD2020260]Colorado Executive Order D 2020 260 (November 23, 2020)
· Hospitals, physicians, health insurers or managed health care organizations, health care providers, public health workers, or emergency service providers that in good faith comply completely with an Executive Order regarding admission of patients when operating at full capacity are immune from civil or criminal liability for any action taken to comply pursuant to Colorado’s epidemic response law, Colo. Rev. Stat. § 24-33.5-711.5(2).
· The Executive Order requires a hospital or free standing emergency department to notify the Colorado Department of Public Health and Environment (CDPHE) when it reaches capacity.
· CDPHE may then, pursuant to Colo. Rev. Stat. § 24-33.5-704.5(1)(e)(II):
1) Direct the hospital or freestanding emergency department to cease admitting patients and direct persons seeking treatment to another hospital or facility designed by the agency; 
2) Direct the transfer patients from the  hospital or freestanding emergency department to another hospital, skilled nursing facility, dormitory, alternative care facility, or other facility without obtaining written or informed consent to the transfer; and 
3) Direct a hospital, skilled nursing facility, or other facility to accept patients transferred from a hospital or free standing emergency department.
· Hospitals and freestanding emergency departments:
· Must comply with certain provisions of the federal Emergency Medical Treatment and Active Labor Act (EMTALA) including the requirements to provide stabilizing treatment within the hospital’s capabilities and capacity prior to the initiation of a transfer to another hospital, and to provide a medical screening examination to any individual who comes to the emergency department and requests examination or treatment.
· Cannot consider a patient’s insurance status or ability to pay when making transfer decisions.
· Expires 30 days from November 23, 2020, unless extended.
[bookmark: Georgia]Georgia Executive Order 04.14.20.01 (April 14, 2020)
· Designates the following as “auxiliary emergency management workers” and their services as “emergency management activities” during the Public Health State of Emergency:
· Employees, staff, and contractors of healthcare institutions and medical facilities.
· This designation entitles them to immunity except for willful misconduct, gross negligence, or bad faith under Ga. Code Ann. § 38-3-35.
[bookmark: Georgia42020]Georgia Executive Order 04.20.20.01 (April 20, 2020)
· In addition to those above, designates as “auxiliary emergency management workers” and provides that their services are “emergency management activities” during the Public Health State of Emergency:
· Cardiac technicians
· Emergency medical technicians
· Paramedics
· Paramedic clinical preceptors
· Officers and directors, employees, staff, and contractors of air ambulance service
· Ambulance providers
· Emergency services systems
· EMSC programs
· Local coordinating entities
· This designation entitles them to immunity except for willful misconduct, gross negligence, or bad faith under Ga. Code Ann. § 38-3-35.
[bookmark: Georgia51220]Georgia Executive Order 05.12.20.02 (May 12, 2020)
· In addition to those above, designates the following as “auxiliary emergency management workers” and their services as “emergency management activities” during the Public Health State of Emergency:
· Dialysis technicians at health care facilities, including end stage renal disease facilities.
Hawaii Executive Order 20-05 (April 16, 2020)
· Orders all health care facilities, professionals, and volunteers to render assistance in support of the State’s response to the COVID-19 disaster recognized by Emergency Proclamations.
· For health care facilities, rendering assistance includes cancelling or postponing elective surgeries and procedures as each facility determines to be appropriate under the circumstances presented by the COVID-19 emergency if elective surgeries or procedures are performed at the health care facility. In addition, for health care facilities, rendering assistance must include measures such as increasing the number of beds, preserving personal protective equipment, or taking necessary steps to prepare to treat patients with COVID-19. 
· For health care professionals, rendering assistance means providing health care services at a health care facility in response to the COVID-19 outbreak, or working under the direction of HIEMA or HDOH pursuant to the Emergency Proclamations. 
· For health care volunteers, rendering assistance means providing services, assistance, or support at a health care facility in response to the COVID-19 outbreak, or working under the direction of HIEMA or HDOH pursuant to the Emergency Proclamations.
· During the Emergency Proclamations, health care facilities, professionals, and volunteers that in good faith comply completely with all state and federal orders regarding the disaster emergency are immune from civil liability for any death or injury to persons, or property damage alleged to have been caused by any act or omission that occurred in the course of rendering assistance to the State by providing health care services in response to the COVID-19 outbreak. 
· Does not apply to willful misconduct, gross negligence, or recklessness.
· Does not preempt or limit any applicable immunity from civil liability available to any health care facility, professional, or volunteer.
Illinois Executive Order 2020-19 (COVID-19 Order 17) (April 1, 2020) (superseded)
· During the COVID-19 emergency, health care facilities, professionals, and volunteers are immune from civil liability for any injury or death allegedly caused by any act or omission while that person or entity was engaged in the course of rendering assistance to the state by providing health care services in response to the COVID-19 outbreak.
· For health care professionals and volunteers, rendering assistance means working under the direction providing health care services at a health care facility in response to the COVID-19 outbreak, or working under the direction of IEMA or DPH in response to the Gubernatorial Disaster Proclamations.
· Health care facilities, rendering assistance includes:
· Cancelling or postponing elective surgeries and procedures;
· Measures such as increasing the number of beds, preserving personal protective equipment, or taking necessary steps to prepare to treat patients with COVID-19.
· This liability protection does not apply to the gross negligence or willful misconduct of a health care facility or professional, or to the willful misconduct of a health care volunteer.
· Superseded by Executive Order No. 2020-37 on May 13, 2020.
[bookmark: Illinois202037]Illinois Executive Order No. 2020-37 (May 13, 2020), 
re-issued by Executive Order No. 2020-39 (May 29, 2020) (COVID-19 Order 37) (expired June 27, 2020)
· Hospitals that conduct elective surgeries or procedures beginning on or after May 11, or health care professionals providing services in a hospital, are immune from civil liability for any injury or death relating to the diagnosis, transmission, or treatment of COVID-19 alleged to have been caused by any act or omission by the hospital or professional, which injury or death occurred at a time when a hospital or professional was rendering assistance to the State in response to the COVID-19 outbreak by providing health care services consistent with current IDPH guidance.
· Health care facilities or health care professionals providing services in a health care facility are immune from civil liability for any injury or death relating to the diagnosis, transmission, or treatment of COVID-19 alleged to have been caused by any act or omission by the facility or professional, which injury or death occurred at a time when a facility or professional was rendering assistance to the State in response to the COVID-19 outbreak by providing health care services consistent with current IDPH guidance.
· A health care volunteer is immune from civil liability for any injury or death alleged to have been caused by any act or omission by the volunteer, which injury or death occurred at a time when the volunteer was rendering assistance to the State in response to the COVID-19 outbreak by providing services, assistance, or support consistent with current IDPH guidance.
· “Rendering assistance” in support of the State’s response includes:
· For hospitals and health care facilities, measures such as increasing the number of beds, preserving and properly employing personal protective equipment, conducting widespread testing, and taking necessary steps to provide medical care to patients with COVID-19 and to prevent further transmission of COVID-19. 
· For health care professionals and health care volunteers, providing health care services at a hospital or health care facility in response to the COVID-19 outbreak, or working under the direction of IEMA or IDPH in response to the Gubernatorial Disaster Proclamations.
· To qualify as rendering assistance to the State:
· Hospitals conducting elective surgeries or procedures must comply with IDPH’s current guidance on conducting elective surgeries and procedures. 
· Hospitals must accept a transfer of a COVID-19 patient from another hospital that does not have the capacity and capability necessary to provide treatment for a COVID-19 patient if it has sufficient capacity and capability necessary to provide treatment for the COVID-19 patient. 
· Health care facilities must, consistent with current guidance and recommendations from IDPH, (1) conduct widespread testing of residents and widespread and regular testing of staff for COVID-19, and (2) accept COVID-19 patients upon transfer or discharge from a hospital or health care facility.
· Inapplicable to injuries caused by:
· Gross negligence or willful misconduct by hospitals, health care facilities and health care professionals.
· Willful misconduct by a health care volunteer.
· Applies during the pendency of the Gubernatorial Disaster Proclamations.
· Extended by EO 2020-39 through June 27, 2020, but was not extended further through EO 2020-44.
[bookmark: Iowa]

Iowa Department of Health, PPE Shortage Order (April 9, 2020)
· Following the governor’s declaration of a public health disaster emergency on March 17, 2020 in response to the COVID-19 pandemic, the Department is authorized to control, restrict, and regulate the use, sale, dispensing, distribution, or transportation of PPE.
· PPE includes protective clothing, gloves, face shields, goggles, facemasks, respirators, gowns, aprons, coveralls, or other equipment designed to protect the wearer from injury or the spread of infection or illness.
· Orders all Iowa health care providers, hospitals, health care facilities, clinics, local public health agencies, medical and response organizations, and any other person or facility utilizing PPE in the care or treatment of a patient or resident to cooperate with the Department and local boards of health to assess and monitor the supply of PPE by:
· Decreasing demand by taking actions such as minimizing patient contacts and banning nonessential medical services, and canceling elective procedures.
· Implementing contingency capacity strategies, such as extended use of facemasks and respirators.
· Implementing crisis capacity strategies, such as reusing facemasks and respirators.
· Iowa Code § 135.147 provides immunity for persons, corporations, and other entities, and their employees and agents who provide medical care or assistance in good faith under the direction of the Department of Public Health during a public health disaster. 
· Does not apply reckless conduct.
· A health care provider, hospital, health care facility, and any other person, corporation, or other legal entity or employee of all such entities acting in compliance with this Order, or other guidance issued by the Iowa Department of Public Health or the CDC related to optimizing PPE supply, in good faith is acting at the request of and under the direction of the Department and qualifies for immunity.
Kansas Executive Order No. 20-26 (April 22, 2020)
· Healthcare providers making clinical triage decisions and rendering assistance, testing, care, or advice in the care of suspected or confirmed COVID-19 patients are immune from suit.
· Does not apply to an adverse event or injury caused by the willful misconduct, gross negligence, recklessness, or bad faith. 
· The order is “not intended to extend to medical treatment or procedures performed in the ordinary or customary course of practice.”
· Applies beginning April 22, 2020, until the later of May 31, 2020, or the expiration of the statewide COVID-19 State of Disaster Emergency.
[bookmark: Michigan][bookmark: MarylandProclamationHC]Maryland Proclamation, Renewal of Declaration of State of Emergency 
and Existence of Catastrophic Health Emergency – COVID-19 (May 6, 2020) 
(renewed June 3, July 1, July 30, August 10, September 8, October 6, October 30, November 25)
· Health care providers who act in good faith under this catastrophic health emergency proclamation, including orders issued under the proclamation by the Governor and by other State officials acting at the direction of or under delegated authority from the Governor, have the immunity provided by § 14-3A-06 of the Public Safety Article of the Maryland Code.
· Md. Code Ann. Pub. Safety § 14-3A-06 provides: “A health care provider is immune from civil or criminal liability if the health care provider acts in good faith and under a catastrophic health emergency proclamation.”
· A “health care provider” includes:
· a health care facility, including a hospital, a related institution, an ambulatory surgical facility, an inpatient rehabilitation facility, a home health agency, a hospice, any other health institution, service, or program that requires a certificate of need.
· a health care practitioner includes any individual who is licensed, certified, or otherwise authorized under the Health Occupations Article to provide health care services.
· an individual licensed or certified as an emergency medical services provider under Maryland law.
Michigan Executive Order No. 2020-30 (March 29, 2020), 
rescinded and replaced with Executive Order No. 2020-61 (April 26, 2020), 
extended by Executive Order No. 2020-100 (May 22, 2020), 
and rescinded by Executive Order No. 2020-150 (July 13, 2020)
· Any licensed health care professional or designated health care facility that provides medical services in support of the state’s response to the COVID-19 pandemic is not liable for an injury sustained by a person by reason of those services, regardless of how or under what circumstances or by what cause those injuries are sustained.
· Does not apply if the injury or death was caused by the gross negligence of the health care professional or designated health care facility.
· “Gross negligence” is defined by Michigan law as “conduct so reckless as to demonstrate a substantial lack of concern for whether an injury results.”
· A “designated health care facility” includes (1) (a) an ambulance operation, aircraft transport operation, nontransport prehospital life support operation, or medical first response service; (b) a county medical care facility; (c) a freestanding surgical outpatient facility; (d) a health maintenance organization; (e) a home for the aged; (f) a hospital; (g) a nursing home; (h) a hospice; (i) a hospice residence; (j) a facility or agency listed in subdivisions (a) to (g) located in a university, college, or other educational institution; (2) state-owned surgical centers; (3) state-operated outpatient facilities; (4) state-operated veterans facilities; and (5) entities used as surge capacity by any of the entities above.
· EO 2020-30 was rescinded and replaced with EO 2020-61.
· EO 2020-100 (May 22, 2020) extends EO 2020-61 and provides that EO 2020-61 remains in effect until the end of the states of emergency declared in EO 2020-99 or the end of any subsequently declared states of disaster of emergency arising out of the COVID-19 pandemic, whichever comes later.
· EO 2020-15- (July 13, 2020) rescinded these liability protections, finding “As the pressure on hospitals has eased, the importance of the broad relief afforded in Executive Orders 2020-30 and 2020-61 has waned. Today’s circumstances require a narrower form of relief than was provided in these earlier orders” such as suspending certain licensing and certification requirements.
Mississippi Executive Order No. 1471 (April 10, 2020)
· A healthcare professional or facility is immune from civil liability for an injury or death allegedly sustained because of acts or omissions while providing healthcare services.
· This immunity includes, but is not limited to:
· Screening, assessing, diagnosing, treating patients for COVID-19 or otherwise acting in support of the State’s COVID-19 response.
· Acts or omissions stemming from a lack of resources attributable to the COVID-19 pandemic that renders the healthcare professional or facility unable to provide the level or manner of care that otherwise would have been required in the absence of the COVID-19 pandemic.
· This liability protection does not apply to acts or omissions that constitute a crime, fraud, malice, reckless disregard, willful misconduct, or would otherwise constitute a false claim.
· Expires on May 15, 2020, unless modified, amended, rescinded, or superseded.
[bookmark: Nevada]Nevada Declaration of Emergency Directive 011 (April 1, 2020)
· All providers of medical services related to COVID-19 are considered agents of the state for tort liability and immunity purposes.
· Liability protection does not extend to willful misconduct, gross negligence, or bad faith as provided in the state’s emergency management statute, Nev. Rev. Stat. § 414.110.
· Effective April 1, 2020. Remains in effect until modified or terminated by a subsequent directive.
New Jersey Executive Order No. 112 (April 1, 2020)
· A licensed healthcare professional or individual granted a temporary license to practice in connection with the state’s COVID-19 response is immune from liability in the course of providing healthcare serves in good faith in support of the state’s COVID-19 response. This protection applies regardless of whether the individual’s acts were in the scope of his or her licensed practice.
· A healthcare facility, modular field treatment facility, and any other site designated by the Commissioner of the Department of Health for temporary use to provide essential services in support of the state’s COVID-19 response, including hotels and student dormitories, are immune from civil liability for any damages allegedly sustained as a result of an act or omission undertaken in good faith in support of the state’s COVID-19 response by its agents, officers, employees, servants, representatives or volunteers.
· These liability protections do not apply to acts or omissions that constitute a crime, actual fraud, gross negligence, or willful misconduct.
· Applies to acts or omissions occurring at any time during the State of Emergency or Public Health Emergency, including those occurring prior to issuance of the Order.
· Expires for conduct after September 1, 2021 except for individuals specifically engaged in vaccinations or testing related to COVID-19, pursuant to A. 5820 (enacted June 4, 2021) (P.L. 2021, c. 103).
[bookmark: New_York]

New York Executive Order No. 202.10 (March 23, 2020)
· Health care professionals are immune from civil claims for any injury or death alleged to have been sustained directly as a result of an act or omission in the course of providing medical services in support of the State’s response to the COVID-19 outbreak.
· Applies to physicians, physician assistants, specialist assistants, nurse practitioners, licensed registered professional nurses and licensed practical nurses.
· This liability protection does not apply if the injury or death was caused by the gross negligence of the medical professional.
· Expires April 22, 2020.
Pennsylvania Order of the Governor to Enhance Protections 
for Health Care Professionals (May 6, 2020)
· Designates licensed, certified, registered, or otherwise authorized health care professionals who is engaged in providing COVID-19 care as “agents of the commonwealth” solely for purposes of immunity from civil liability related to the Commonwealth’s COVID-19 disaster emergency response.
· Covers practitioners providing care at any health care facility, nursing facility, personal care home, and assisted living facility, as well as at an alternate care site, community-based testing site, or non-congregate care facility used for the purpose of conducting emergency services activities or the provision of disaster services activities related to the Commonwealth’s COVID- 19 disaster emergency response.
· Does not extend to health care “facilities or entities themselves.”
· Does not extend to “health care professionals rendering non-COVID-19 medical and health treatment or services.”
· Affirms immunity for any person, organization or authority allowing real estate or other premises used for emergency services without compensation for negligently causing death, injury, or loss or damage to the property of any person who is on the premises for the purpose of those emergency services.
· Does not include acts or omissions that constitute gross negligence or willful misconduct.
· Effective immediately and remains in effect for the duration of the disaster emergency.
[bookmark: PennsylvaniaNov2020]Pennsylvania Order of the Governor for Mitigation, Enforcement, 
and Immunity Protections (November 23, 2020)
· Provides civil liability protection when enforcing the Secretary of Health’s Updated Order Requiring Universal Face Coverings to:
· Businesses (including not-for-profit) and restaurant owners and employees;
· Commonwealth of Pennsylvania employees and authorized agents;
· Personnel of local health departments;
· State and local law enforcement personnel; and
· Personnel of other authorized government agencies
· Declares that these individuals and entities are engaged in essential emergency services activities and disaster services activities when enforcing the Universal Face Coverings Order, pursuant to 35 Pa. C.S. § 7301, and entitled to immunity from civil liability pursuant to 35 Pa. C.S. § 7704(a) of the Emergency Management Services Code.
· The Universal Face Coverings Order:
· Requires every person, age two or older, to wear a face covering when in indoors or in an enclosed space where other people who are not part of the person’s household are present, irrespective of physical distance, and outdoors where physical distance (at least six feet) is not sustainable. 
· Requires face coverings, regardless of physical distance, in indoor physical activities, public transportation including waiting areas, private car service and ride sharing, health and pet care settings, and in any space where food is prepared or distributed.
· Facilities such as hospitals, shelters, long-term care facilities, residential treatment facilities, and correctional facilities may require visitors and residents, patients, or inmates to wear face coverings except when in a living unit.
· Provides exceptions when wearing a face covering while working creates a safety issue, for persons with medical conditions, when necessary to confirm a person’s identity, when services that require temporary removal of the face covering, when working in alone and isolated from others, and when communicating with a person who is hearing-impaired or has another disability.
· Face coverings can be factory made or improvised, including masks, scarfs, bandanas, t-shirts, sweatshirts, or towels.
· Businesses and schools must require all people to wear a face covering and take reasonable steps to enforce this requirement. They must:
· Mitigate or eliminate exposure to people who cannot or will not wear a face covering;
· Post prominent signs stating that face coverings are required; and
· Provide reasonable accommodations to people when it is unreasonable to require a person to wear a face covering due to a medical condition or disability.
· Businesses and schools may decline to provide service to those who do not wear a face covering or who claim to have a condition preventing them from wearing a face covering or an alternative to a face covering (such as a face shield or service options that do not require a customer to enter a business, i.e. curbside service), so long as they attempt to provide a reasonable accommodation.
· A business or school should not:
· Enforce face covering requirements when it is unsafe to do so;
· Restrain, assault, use force, or physically remove those who refuse to comply with the Order when it would not otherwise be legal to do so; or
· Violate other laws, including state or federal anti-discrimination laws.
· Applies to liability for the death of or any injury to a person or for loss of or damage to property.
· Applies regardless of whether a person receives remuneration.
· Does not apply to:
· Cases of willful misconduct, gross negligence, recklessness or bad faith; or
· Liability of employers with respect to their employees.
· The individuals above when rendering non-COVID-19 enforcement emergency services.
· Effective November 18, 2020.
Rhode Island Executive Order No. 20-21 (April 10, 2020)
· Extends immunity provided to “disaster response workers” under R.I. Gen. Laws § 30-15-15(a) to:
· Health care facilities, health care professionals and other individuals and organizations assisting in responding to the virus and treating COVID-19 patients, whether delivering services in existing hospitals or surge hospitals, nursing facilities, or alternative nursing care sites.
· Does not provide immunity for negligence that occurs in the course of providing patient care to patients without COVID-19 whose care has not been altered by the existence of the disaster emergency.
· Landlords making the surge hospital locations and alternative nursing care sites available to the State, plus their employees, management companies, and contractors providing services to construct, operate or decommission the surge hospital locations.
· Existing law does not limit liability for willful misconduct, gross negligence, or bad faith.
· Permits health care workers to provide services beyond or without a license as permitted by R.I. Gen. Laws 30-15-15(b).
· Effective April 10, 2020 and remains in effect until May 8, 2020, unless renewed, modified or terminated by a subsequent Executive Order.
[bookmark: RhodeIsland2033]Rhode Island Executive Order No. 20-33 (May 8, 2020)
· Expands the definition of “disaster response workers” entitled to immunity under Executive Order No. 20-21 to include health care entities, health care professionals and health care workers providing community-based health care, long term care, congregate care, services at alternative hospitals and services in existing hospitals, nursing facilities, assisted living residences, home health care, hospice, adult day care and PACE organizations.
· Renews other provisions of Executive Order No. 20-21, including immunity for landlords that make alternative hospital sites available to the state.
· Effective May 8, 2020 and remains in effect until June 7, 2020, unless renewed, modified or terminated by a subsequent Executive Order.
[bookmark: TennesseeEO53]Tennessee Executive Order No. 53 (July 1, 2020)
· Health care providers are not liable for personal injury or death claims related to COVID-19 alleged to have been caused by acts or omissions within the limits of the provider’s license, certification, registration, or authorization, including acts or omissions resulting from lack of resources attributable to or arising out of the provider’s COVID-19 response that renders the health care provider unable to provide the level or manner of care or services that would otherwise be required in the absence of the COVID-19 pandemic.
· Applies to health care providers licensed, certified, authorized under title 33 (mental health, substance abuse, and intellectual and developmental disabilities), title 63 (healing arts), and title 68 (health safety and environmental protection). 
· Title 63 provides for licensing of a broad range of health care professionals, such as physicians, physician assistants, nursing home administrators, respiratory therapists, and pharmacists.
· Title 68  provides for licensing of hospitals, recuperation centers, nursing homes, homes for the aged, assisted-care living facilities, home care organizations, residential hospices, renal dialysis clinics, ambulatory surgical treatment centers, outpatient diagnostic centers, and adult care homes, among others.
· Does not include acts or omissions caused by gross negligence or willful misconduct.
· Effective July 2, 2020 to July 31, 2020, unless extended.
[bookmark: Vermont]Vermont Addendum 9 to Exec. Order 01-20 (April 10, 2020)
· Health care facilities, providers, and volunteers who provide COVID-19 emergency management services or response activities are immune from civil liability for any death, injury, or loss resulting from these services or activities.
· For health care facilities and providers, an emergency management service or response activity, includes, but is not limited to:
· Expedited postponement of non-essential adult elective surgery and medical and surgical procedures, including dental procedures, in the safest but most expedient way possible, as ordered by Addendum 3 of the Executive Order, if elective surgeries and medical and surgical procedures are performed at the Health Care Facility or by the Health Care Provider;
· Cancelling or denying elective surgeries or procedures or routine care to the extent determined necessary for the health, safety and welfare of a patient or as necessary to respond to the COVID-19 outbreak;
· Redeployment or cross training of staff not typically assigned to such duties, to the extent necessary to respond to the COVID-19 outbreak;
· Planning, or enacting, crisis standard-of-care measures, including, but not limited to, modifying numbers of beds, preserving PPE, and triaging access to services or equipment as necessary to respond to the COVID-19 outbreak; and
· Reduced record-keeping to the extent necessary for Health Care Providers to respond to the COVID-19 outbreak.
· For health care volunteers, emergency management services or response activities also includes providing services, assistance, or support at a health care facility in response to the COVID-19 outbreak.
· Does not apply to gross negligence or willful misconduct.
· Initially effective April 10 through May 15, 2020. Extended to June 15, 2020 by Addendum 14 to Executive Order 01-20.
Virginia Executive Order No. 60 (April 28, 2020)
· Clarifies application of existing Virginia law that provides liability protection to healthcare providers when responding to a disaster to COVID-19.
· The liability protection applies to conduct including:
· Temporary withholding of the provision of procedures, consultations or surgeries performed in an inpatient or outpatient surgical hospital, free-standing emergency department or endoscopy center, physicians’ office, or dental, orthodontic, oral surgeon, or endodontic offices that require PPE, the delay of which was not anticipated to cause harm to the patient by negatively affecting the patient’s health outcomes, or leading to disability or death. 
· The liability protection also extends to emergency and subsequent conditions caused a lack of resources, attributable to the disaster, rendering the health care provider unable to provide the level or manner of care that otherwise would have been required in the absence of the emergency” including claims arising from:
· Insufficient availability of PPE, ventilators, or other drugs, blood products, supplies or equipment;
· Insufficient availability of trained staff; 
· Having licensed healthcare professionals deliver care that, while included in the scope of their licensure, exceeds the scope of their credentials at the hospital or other health care facility at which they deliver services or exceeds the scope of the services that they normally provide;
· Implementation or execution of triage protocols or scarce resource allocation policies necessitated by healthcare provider declaration of crisis standards of care; and 
· Using supplies or equipment in innovative ways that are different from the way that these supplies and equipment are normally used.
· Does not include injuries resulting from gross negligence or willful misconduct.
· Remains in effect until the expiration of the State of Emergency.

Enacted State Legislation
(Listed Alphabetically)
[bookmark: AlabamaSB30]Alabama S.B. 30 (enacted February 12, 2021)
· A covered entity (business, health care provider, educational entity, church, government entity, cultural institution, or its agent) is not liable for any injury, damages, or death in a “health emergency claim” unless the plaintiff proves by clear and convincing evidence of wanton, reckless, willful, or intentional misconduct.
· A “health emergency claim” is any claim that arises from or related to coronavirus, including, but not limited to: (1) alleged, actual, or feared exposure on a premises or arising from operation, products or services provided off-premises; (2) efforts to prevent or delay the spread of coronavirus, such as testing, monitoring, collecting, reporting, tracking, tracing, disclosing, or investigating exposures or other information, or using or supplying precautionary equipment or supplies, such as personal protective equipment.
· If liability is established as provided above, a covered entity’s liability is limited to actual economic compensatory damages, except in cases involving serious physical injury 
(48 hours of hospitalization, permanent impairment of a bodily function, or permanent damage to a body structure). 
· Noneconomic damages are not available. 
· Punitive damages are the only recovery available in wrongful death claims.
· In addition, as a covered entity is not liable for negligence, premises liability, or for any non-wanton, non-willful, or non-intentional civil cause of action, unless the plaintiff shows by clear and convincing evidence that the covered entity did not reasonably attempt to comply with applicable public health guidance. The court decide the applicability of this defense as a matter of law.
· “Applicable public health guidance” includes a proclamation, order or rule of the Governor, the State Health Officer, or the State Board of Health that is applicable to the type of covered entity and to the health emergency claim at issue. It does not require compliance with federal guidance or informal guidance provided by state entities.
· A health care provider is not liable for any injury caused by an act of omission when providing health care services or treatment that resulted from, or was negatively affected by, was negatively impacted by a lack of resources caused by, or was done in response to the pandemic or state’s response to the pandemic. This liability protection does not apply to wanton, reckless, willful, or intentional misconduct.
· If liability is established as provided above, a health care provider’s liability is limited to actual economic compensatory damages, except in cases involving serious physical injury 
(48 hours of hospitalization, permanent impairment of a bodily function, or permanent damage to a body structure). 
· Noneconomic and punitive damages are not available.
· The law broadly defines “health care provider” to include state-licensed professionals and facilities, including any facility of pharmacy providing services pursuant to the Governor’s April 2, 2020 proclamation and any medical or health care professional, individual, or entity authorized to practice under the federal Public Readiness and Emergency Preparedness Act.
· Health emergency claims and claims against health care providers must be filed within two years of the damages, injury, or death.
· Applies retroactively to causes of action filed on or after March 13, 2020. 
· If a court finds the law’s liability protections applicable to health emergency claims or claims against health care providers, and the liability protections provided via gubernatorial emergency order, do not apply to claims that accrued before the effective date of the Act, then:
· A covered entity is not liable for negligence, premises liability, or for any non-wanton, non-willful, or non-intentional civil cause of action unless the plaintiff shows clear and convincing evidence that the covered entity did not reasonably attempt to comply with the then applicable public health guidance.
· A covered entity is not liable for mental anguish or emotional distress or for punitive damages, but may be liable for economic compensatory damages in a cause of action that does not involve serious physical injury.
· In wrongful death claims, the only damages allowed are punitive damages.
· The act sunsets on December 31, 2021 or one year after a declared health emergency relating to coronavirus expires, whichever is later. The provisions apply in perpetuity to health emergency claims or claims against health care providers that arise while the Act is effective.
Alaska FCCS S.B. 241 (enacted April 9, 2020)
· A health care agent or health care provider who takes action based on a standing order issued by the chief medical officer in the Department of Health and Social Services related to essential public health services and functions for COVID-19 is not liable for civil damages resulting from an act or omission in implementing the standing order.
· “Health care agent” is defined by current law as an official or employee of the Department of Health and Social Services.
· “Health care provider” is defined by current law as “any person that provides health care services” and includes “a hospital, medical clinic or office, special care facility, medical laboratory, physician, pharmacist, dentist, physician assistant, nurse, paramedic, emergency medical or laboratory technician, community health worker, and ambulance and emergency medical worker.”
· Does not apply to gross negligence, recklessness, or intentional misconduct.
· This section is effective April 10, 2020.
· A health care provider or manufacturer of personal protective equipment is not liable for civil damages resulting from an act or omission in issuing, providing, or manufacturing PPE in the event of injury or death if the PPE was issued, provided, or manufactured in good faith to respond to the COVID-19 public health disaster emergency.
· Does not apply to gross negligence, recklessness, or intentional misconduct.
· A health care provider or manufacturer under this section must notify the user of the PPE that the equipment may not meet established standards and requirements.
· “Health care provider” has the same definition as above and also includes a nursing home for this section.
· This section is retroactive to March 11, 2020.
· A workers’ compensation claim is presumptively compensable as an occupational disease arising out of the course of employment if, during the health disaster emergency, the employee is:
· A firefighter, emergency medical technician, paramedic, peace officer, or health care provider, is exposed to COVID-19 in the course of this employment, and receives a COVID-19 diagnosis from a physician, presumptive positive test result, or laboratory-confirmed COVID-19 diagnosis.
· This section is retroactive to March 11, 2020.
· Increasing a price after the March 11 public health disaster emergency by more than 10% for food, medicine, medical equipment, and fuel sanitation products, hygiene products, essential household supplies, and other essential goods is a violation of the Alaska Unfair or Deceptive Trade Practices and Consumer Protection Act.
· This provision is retroactive to March 11, 2020.
[bookmark: AlaskaHB76]Alaska SCS CS H.B.76 (enacted May 1, 2021)
· Liability of state agencies, state employees, and those acting at the government’s request.
· A state agency or employee is immune from civil and criminal liability for acts performed in good faith based on the authority granted by this Act.
· A person who performs acts in good faith at the request of a government agency acting on the authority granted by this Act is immune from civil and criminal liability.
· This immunity does not apply to gross negligence, reckless misconduct, or intentional misconduct.
· Liability of licensees for client exposure to COVID-19.
· A person who holds a business or occupational license is immune from disciplinary action for sickness, death, economic loss, and other damages suffered by a client of the licensee from exposure to COVID-19 in the course of the licensee's practice of the licensee's trade or profession.
· Applies to a wide range of professions, such as athletic trainers, concert promoters, dentists, therapists, physicians, nurses, nursing home administrators, pharmacists, real estate agents, social workers, and veterinarians.
· To qualify for immunity, a licensee must have been practicing the licensee's trade or profession in substantial compliance with the applicable federal, state, and municipal laws and health mandates in effect at the time of the client's exposure to COVID-19.
· This immunity does not apply to exposure to COVID-19 resulting from gross negligence, recklessness, or intentional misconduct.


· Liability of businesses for customer exposure to COVID-19.
· A business and employee of a business is immune from civil liability if a customer claims exposure to COVID-19 while patronizing the business resulted in sickness, death, economic loss, or other damages.
· To qualify for immunity, the business must have been operating in substantial compliance with the applicable federal, state, and municipal laws and health mandates in effect at the time of the client's exposure to COVID-19.
· This immunity does not apply to exposure to COVID-19 resulting from gross negligence, recklessness, or intentional misconduct.
· Application
· The liability protections are retroactive to March 11, 2020.
[bookmark: ArizonaSB1377]Arizona S.B. 1377 (enacted April 5, 2021)
· A person or provider who acts in good faith to protect a customer, student, tenant, volunteer, patient, guest, or neighbor or the public from injury from a declared public health pandemic is not liable for damages in any civil action for any injury, death or loss to person or property unless there is clear and convincing evidence that gross negligence or willful misconduct caused the injury.
· A person or provider that adopted and implemented reasonable policies related to the public health pandemic is presumed to have acted in good faith.
· A “provider” includes a person who furnishes consumer or business goods or services or entertainment; an educational institution or district; a property owner, manager, lessor, or lessee; a nonprofit organization; a religious institution; the state, a local government, or a government agency; a service provider; a health care professional or institution.
· A health care professional or institution that acts in good faith while providing health care services in support of the state’s response to a declared public health pandemic is not liable unless there is clear and convincing evidence of gross negligence or willful misconduct.
· Applies to any action or omission that is alleged to have occurred during a person's screening, assessment, diagnosis or treatment and that is related to the public health pandemic or any action or omission that occurs in the course of providing a person with health care services and that is unrelated to the public health pandemic if the health professional's or institution's action or omission was in good faith support of this state's response to the state of emergency, including any of the following:
· Delaying or canceling a procedure that the health professional determined in good faith was a non-urgent or elective dental, medical or surgical procedure;
· Providing nursing care or procedures.
· Altering a person's diagnosis or treatment in response to an order, directive or guideline that is issued by the federal government, this state or a local government.
· An act or omission undertaken by a health professional or health care institution because of a lack of staffing, facilities, equipment, supplies or other resources that are attributable to the state of emergency and that render the health professional or health care institution unable to provide the level or manner of care to a person that otherwise would have been required in the absence of the state of emergency.
· A health professional or health care institution that relied on and reasonably attempted to comply with applicable published federal or state agency guidance relating to the public health pandemic is presumed to have acted in good faith.
· In a claim against a nursing care institution or residential care institution, where the care in question did not directly relate to the public health pandemic, the burden is on the facility to prove that the act or omission was a direct result of having to provide care to patients needing treatment for the pandemic or due to limitations in equipment, supplies or staff caused by the pandemic.
· Applies retroactively to a claim based on an act or omission that occurred on March 11, 2020.
District of Columbia Act 23-283 (effective April 10, 2020), 
as amended by D.C. Act 23-299 (effective May 1, 2020)
· An existing law, D.C. Code 7-2304.01, authorizes the Mayor, when declaring a public emergency, to issue a public health emergency executive order that exempts licensed health care providers, either from the District of Columbia or from other jurisdictions, from civil liability for damages for any actions taken within the scope of the provider’s employment or voluntary service to implement the provisions of the District of Columbia response plan, except in instances of gross negligence, and solely for actions taken during the public health emergency.
· The enacted law, which is codified at D.C. Code § 7-311, is specific to COVID-19 treatment and does not require issuance of an executive order to provide liability protection. The statute:
· Exempts from liability in a civil action, a healthcare provider, first responder, or volunteer who renders care or treatment to a potential, suspected, or diagnosed individual with COVID-19 for damages resulting from such care or treatment of COVID-19, or from any act or failure to act in providing or arranging medical treatment for COVID-19 during a declared public-health emergency;
· Exempts from liability in a civil action, a donor of time, professional services, equipment, or supplies for the benefit of persons or entities providing care or treatment for COVID-19 to a suspected or diagnosed individual with COVID-19, or care for the family members of such individuals for damages resulting from such donation during a declared public-health emergency; or
· Exempts from liability in a civil action, a contractor or subcontractor on a District government contract that has contracted to provide health care services or human care services related to a declared public health emergency related to the District government's COVID-19 response.
· The limitation on COVID-19 liability applies to any healthcare provider, first responder, volunteer, or District government contractor or subcontractor of a District government contractor, including a party involved in the healthcare process at the request of a health-care facility or the District government, and acting within the scope of the provider's employment or organization's purpose, or contractual or voluntary service, even if outside the provider's professional scope of practice, state of licensure, or with an expired license, who:
· Prescribes or dispenses medicines for off-label use to attempt to combat the COVID-19 virus, in accordance with the federal Right to Try Act.
· Provides direct or ancillary health-care services or health-care products, including direct patient care, testing, equipment or supplies, consultations, triage services, resource teams, nutrition services, or physical, mental, and behavioral therapies; or
· Utilizes equipment or supplies outside of the product's normal use for medical practice and the provision of health-care services to combat the COVID-19 virus.
· The limitation on COVID-19 liability does not apply to acts or omissions that:
· Constitute a crime, actual fraud, actual malice, recklessness, breach of contract, gross negligence, or willful misconduct; or
· Are unrelated to direct patient care; provided, that a contractor or subcontractor shall not be liable for damages for any act or omission alleged to have caused an individual to contract COVID-19.
· The statute does not define “healthcare provider,” but another section of the D.C. Code, which government medical malpractice claims, provides a broad definition that includes nursing homes.
· Applies to acts, omissions, and donations performed or made during the declared public health emergency, and to damages that ensue at any time from acts, omissions, and donations made during the emergency.
[bookmark: FloridaSB72]Florida S.B. 72 (enacted March 29, 2021)
· In a COVID-19 related claim, which is “a civil liability claim against a person, including a natural person, a business entity, an educational institution, a governmental entity, or a religious institution, which arises from or is related to COVID-19”:
· The complaint must be pled with particularity.
· The complaint must be accompanied by an affidavit signed by a physician actively licensed in the state that indicates the physician’s belief, within a reasonable degree of certainty, the plaintiff’s COVID-19-related damages, injury, or death occurred as a result of the defendant’s acts or omissions.
· If a plaintiff has not fulfilled the requirements above, the court must dismiss the action without prejudice as a matter of law.
· A court must dismiss a COVID-19-related claim as a matter of law if a defendant made a good faith effort to substantially comply with authoritative or controlling government-issued health standards or guidance at the time the cause of action accrued.
· Admissible evidence at this stage is limited to demonstrating whether the defendant made a good faith effort.
· If more than one source of standards or guidance applied at the time, a defendant is immune from liability if it made a good faith effort to substantially comply with any source.
· The plaintiff has the burden of proof to show a defendant did not make a good faith effort.
· If the court determines a defendant did not make a good faith effort, a defendant is liable only if there is clear and convincing evidence of at least gross negligence.
· Establishes a one-year statute of limitations for COVID-19 related claims.
· In COVID-19-related claims against a health care provider:
· The complaint must be pled with particularity. An affidavit of a physician is not required as part of the pleading.
· A plaintiff must prove by the greater weight of the evidence that the health care provider was grossly negligent or engaged in intentional misconduct.
· These liability protections apply to claims involving:
1. Diagnosis or treatment of, or failure to diagnose or treat, a person for COVID-19;
2. Provision of a novel or experimental COVID-19 treatment;
3. Transmission of COVID-19;
4. Delay or cancellation of a surgery or a delay or cancellation of a medical procedure, a test, or an appointment based on a health care provider’s interpretation or application of government-issued health standards or authoritative guidance specifically relating to the COVID-19 emergency;
5. An act or omission with respect to an emergency medical condition as defined in s. 395.002, and which act or omission was the result of a lack of resources directly caused by the COVID-19 pandemic; or
6. The provision of treatment to a patient diagnosed with COVID-19 whose injuries were directly related to an exacerbation of the patient’s preexisting conditions by COVID-19.
· Provides affirmative defenses to a health care provider if it can prove:
· Substantial compliance with government-issued health standards specifically relating to COVID-19 or other relevant standards, including standards relating to the preservation or prioritization of supplies, materials, or equipment;
· Substantial compliance with government-issued health standards specific to infectious diseases in the absence of standards specifically applicable to COVID-19;
· Substantial compliance with government-issued health standards relating to COVID-19 or other relevant standards was not possible due to the widespread shortages of necessary supplies, materials, equipment, or personnel;
· Substantial compliance with any applicable government issued health standards relating to COVID-19 or other relevant standards if the applicable standards were in conflict; or
· Substantial compliance with government-issued health standards relating to COVID-19 or other relevant standards was not possible because there was insufficient time to implement the standards.
· “Health care provider” is broadly defined to include professionals and facilities, including a continuing care facility and home health aides.
· Establishes a one-year statute of limitations for COVID-19-related claims against health care providers. 
· When the claim arises out of transmission, diagnosis, or treatment of COVID-19, the one-year period begins the later of the date of death due to COVID-19, hospitalization related to COVID-19, or the first diagnosis of COVID-19 which forms the basis of the action.
· In other cases, such as a claim arising out of a delayed or canceled procedure, the one-year period begins after the cause of action accrues.
· An action for a COVID-19-related claim that accrued before the effective date of the act must be brought within one year of the effective date.
· Does not affect workers compensation claims.
· Effective immediately.
· Applies retroactively except to claims against a particular named defendant commenced before the effective date.
· Sunsets and no longer applies to claims that accrue one year after the effective date.
[bookmark: GeorgiaSB359]Georgia COVID-19 Pandemic Business Safety Act, S.B. 359 (enacted August 5, 2020)
· Healthcare facilities, healthcare providers, other entities, or individuals are not liable for a COVID-19 liability claim unless the claimant proves gross negligence, willful or wanton misconduct, reckless infliction of harm, or intentional infliction of harm.
· A COVID-19 liability claim includes:
· Premises liability claims. Transmission, infection, exposure, or potential exposure of COVID-19 to a claimant at any healthcare facility or on the premises of any entity, individual, or healthcare provider, resulting in injury to or death of a claimant; or caused by actions of any healthcare provider or individual resulting in injury to or death of a claimant.
· Medical liability claims. Acts or omissions by a healthcare facility or healthcare provider in arranging for or providing healthcare services or medical care to the claimant resulting in injury or death of the claimant for COVID-19 or where the response to COVID-19 reasonably interfered with the arranging for or the providing of healthcare services or medical care at issue to the claimant.
· Personal protective equipment claims. Manufacturing, labeling, donating, or distributing PPE or sanitizer that is directly related to providing PPE or sanitizer to claimant by any entity during a public health state of emergency for COVID-19, which departs from the normal manufacturing, labeling, donating, or distributing PPE of such entity that proximately results in injury to or death of a claimant.
· There is a rebuttable presumption in an action alleging transmission, infection, exposure, or potential exposure to COVID-19 that a claimant assumed that risk when:
· A receipt or proof of purchase for entry, including an electronic ticket or wristband, includes specific language waiving liability caused by the inherent risk associated with contracting COVID-19 at public gatherings; or
· The premise owner posts a sign warning that under Georgia law there is no liability for injury or death of a person entering the premise that results from the inherent risks of contracting COVID-19;
· The actions do not constitute gross negligence, willful or wanton misconduct, reckless infliction of harm, or intentional infliction of harm.
· Effective upon approval (August 5, 2020) (it is not retroactive).
· Applies to causes of action accruing until July 14, 2021 and not to any cause of action thereafter.
[bookmark: Idaho]Idaho Coronvirus Limited Immunity Act, H.B. 6 (enacted August 27, 2020), 
extended by H.B. 149 (enacted March 19, 2021)
· Provides immunity from civil liability for damages or injury resulting from exposure to coronavirus.
· Applies to an individual, corporation, limited liability company, partnership, trust, association, church or religious organization, city, county, school district, college, university or other institution of higher education, or other unit of local government.
· Excludes from coverage any Idaho public health district, the federal government, the state (except colleges, universities, and other institutions of higher education), and foreign governments.
· Does not apply to an intentional tort or willful or reckless misconduct.
· Idaho law defines "willful or reckless misconduct" as “conduct in which a person makes a conscious choice as to the person’s course of conduct under circumstances in which the person knows or should know that such conduct both creates an unreasonable risk of harm to another and involves a high probability that such harm will actually result.”
· Effective immediately.
· Originally set to expire July 1, 2021. Extended to July 1, 2022.
[bookmark: IowaSF2338]Iowa S.F. 2338 (enacted June 18, 2020)
· Actual injury requirement. A claim for COVID-19 exposure may not be filed unless it alleges a minimum medical condition (a diagnosis of COVID-19 that requires inpatient hospitalization or results in death), unless the act was intended to cause harm or constitutes actual malice.
· Limit on premises liability. A person who directly or indirectly invites or permits an individual onto a premises is not liable for any injuries sustained from the individual’s exposure to COVID-19 unless the person (1) recklessly disregards a substantial and unnecessary risk that the individual would be exposed to COVID-19; (2) acted with actual malice; or (3) intentionally exposes the individual to COVID-19.
· Safe harbor for compliance. A person is not liable for exposure or potential exposure to COVID-19 if the act or omission alleged to violate a duty of care was in substantial compliance or was consistent with any federal or state statute, regulation, order, or public health guidance related to COVID-19 that was applicable to the person or activity at issue at the time of the alleged exposure.
· Public health guidance includes written guidance issued by the CDC, Centers for Medicare and Medicaid Services, OSHA, Office of the Governor, or any state agency.
· Limit on health care provider liability. A health care provider (including a professional, health care facility, home health care facility, or any other person or facility authorized to administer health care) is not liable for causing or contributing, directly or indirectly, to the death or injury of an individual resulting from the provider’s acts or omissions in support of the state’s response to COVID-19. 
· Applies to:
· An injury or death resulting from screening, assessing, diagnosing, caring for, or treating individuals with COVID-19;
· Prescribing, administering, or dispensing pharmaceuticals for off-label use to treat a patient with COVID-19; or
· Acts or omissions while providing health care to individuals unrelated to COVID-19 when care is affected by COVID-19 (includes examples).
· Does not apply to reckless or willful misconduct.
· Product liability protections.
· A person that designs, manufactures, labels, sells, distributes, or donates household disinfecting or cleaning supplies, personal protective equipment, or a qualified product in response to COVID-19 is not liable in an action alleging personal injury, death, or property damage resulting from:
· The product’s design, manufacturing, labeling, sale, distribution, or donation; or
· A failure to provide proper instructions or sufficient warnings.
· A qualified product includes:
· Personal protective equipment used to protect the wearer from COVID-19 or to prevent the spread of COVID-19.
· Medical devices, equipment, and supplies used to treat COVID-19, including medical devices, equipment, or supplies that are used or modified for an unapproved use to treat COVID-19 or to prevent the spread of COVID-19.
· Medical devices, equipment, and supplies used outside of their normal use to treat COVID-19 or to prevent the spread of COVID-19.
· Medications used to treat COVID-19, including medications prescribed or dispensed for off-label use to attempt to treat COVID-19.
· Tests to diagnose or determine immunity to COVID-19.
· Any component of these products.
· Does not apply if a person:
· Had actual knowledge of a defect in the product when put to the use for which the product was designed, manufactured, sold, distributed, or donated, and the person recklessly disregarded a substantial and unnecessary risk that the product would cause serious personal injury, death, or serious property damage; or
· Acted with actual malice.
· Applies retroactively to January 1, 2020.


[bookmark: IndianaSB1]Indiana S.B. 1 (enacted February 18, 2021)
· Exposure claims
· A person is immune from civil tort liability for damages arising from COVID-19: (1) on the premises owned or operated by the person; (2) on any premises on which the person or an employee or agent of the person provided property or services to another person; or (3) during an activity managed, organized, or sponsored by the person.
· “Person” is broadly defined and includes an individual, business, state or local government entity, health care provider, or nursing home.
· Does not apply to gross negligence or willful or wanton misconduct (including fraud and intentionally tortious acts) as proven by clear and convincing evidence.
· Product liability claims
· A manufacturer or supplier is immune from civil tort liability for harm that results from the design, manufacture, labeling, sale, distribution, or donation of a COVID-19 protective product.
· A COVID-19 protective product includes:
· Personal protective equipment.
· Medical devices, equipment, and supplies used to treat COVID-19, including medical devices, equipment, or supplies that are used or modified for an unapproved use to treat COVID-19 or to prevent the spread of COVID-19.
· Medical devices, equipment, and supplies used outside of their normal use to treat COVID-19 or to prevent the spread of COVID-19.
· Medications used to treat COVID-19, including medications prescribed or dispensed for off label use to attempt to treat COVID-19.
· Tests to diagnose or determine immunity or exposure to COVID-19.
· A product designed to clean or disinfect to prevent the spread of COVID-19.
· Any component of these items.
· Does not apply to gross negligence or willful or wanton misconduct (including fraud and intentionally tortious acts) as proven by clear and convincing evidence.
· No class actions
· Prohibits class action lawsuits based on tort damages arising from COVID-19 or COVID-19 protective products.
· Application
· These provisions apply only to tort actions.
· Retroactively applies to a cause of action that accrues on or after March 1, 2020.
· Expires December 31, 2024.


[bookmark: IndianaHB1002]Indiana H.B. 1002 (enacted April 29, 2021)
· Health care liability protection during COVID-19 state disaster emergency.
· Civil liability. Except in cases of gross negligence, willful or wanton misconduct, fraud, or intentional misrepresentation, a person or employer providing health care services is not civilly liable for an act or omission relating to the provision or delay of health care services or emergency medical services arising from a declared state disaster emergency to respond to COVID-19.
· Gross negligence, willful or wanton misconduct, fraud, or intentional misrepresentation does not include:
· Providing services without required personal protective equipment due to a shortage or inability to acquire it;
· Providing services without access to adequate or reliable testing for COVID-19;
· Using equipment, medicine, or supplies in a manner not approved by the FDA; or
· Providing services that are outside an individual’s expertise or specialty, but within the individual’s scope of practice.
· An individual or entity that has a financial interest in, serves on a board of directors of, or provides administrative services for a facility or other location that provides emergency medical services in response to the COVID-19 state disaster emergency is not liable for an act or omission in providing care for which an individual, provider, agent, or employee is not liable under the protections above. 
· Professional discipline. Except in cases of gross negligence, willful or wanton misconduct, fraud, or intentional misrepresentation, a health care provider is not subject to professional discipline for an act or omission provided in response to or arising from a state disaster emergency to respond to COVID-19, including:
· Providing healthcare services;
· Withholding, delaying, or withdrawing health care services;
· Complying with an executive order or local health care order;
· Being unable to treat, diagnose, or test a person for any illness, disease, or condition, including the inability to perform an elective procedure, in compliance with an executive order or local health order.
· Liability protection for EMTs.
· A certified emergency medical responder, medical technician, or paramedic who provides emergency medical services, or makes a good faith judgment to transport a person to a health care facility, is not liable for an act or omission absent gross negligence or willful misconduct. 
· The applicability of this liability protection is not limited to declared emergencies or COVID-19.
· COVID-19 orders and guidance do not create new cause of action. 
· An order or recommendation issued by the governor, local executive, local health department, or federal agency during a state disaster emergency to respond to COVID-19 does not create a new cause of action against any person with respect to matters contained in the recommendation.


· Prohibition on COVID-19 class actions based on a contract (tuition/fee lawsuits).
· A claimant may not bring, and a court may not certify, a class action lawsuit against a government entity or postsecondary institution for loss or damages arising from COVID-19 (see definition below) in a contract, implied contract, quasi-contract, or unjust enrichment claim.
· Liability protection for government entities and employees from COVID-19 claims.
· A governmental entity or an employee acting within the scope of the employee's employment is not liable for an act or omission arising from COVID-19 absent gross negligence, willful or wanton misconduct, or intentional misrepresentation. 
· In medical malpractice claims that are not barred by the immunity provided earlier in this law, a claimant must comply with all provisions of Indiana’s medical malpractice act.
· Scope of “arising from COVID-19.”
· “Arising from COVID-19” means an injury or harm caused by or resulting from: (1) the actual, alleged, or possible exposure to or contraction of COVID-19; or (2) services, treatment, or other actions performed for COVID-19. This includes: 
· Implementation of policies and procedures to prevent or minimize the spread of COVID-19 and to reallocate or procure staff or resources for COVID-19; 
· Testing in response to COVID-19; 
· Monitoring, collecting, reporting, tracking, tracing, disclosing, or investigating COVID-19 exposure or other COVID-19 related information;
· Using, designing, manufacturing, providing, donating, or servicing precautionary, diagnostic, collection, or other health equipment or supplies, including personal protective equipment, for COVID-19; 
· Closing or partially closing to prevent or minimize the spread of COVID-19;
· Delaying or modifying the scheduling or performance of a nonemergency medical procedure or appointment due to COVID-19; 
· Reasonable nonperformance of medical services due to COVID-19; and
· Providing services or products in response to government appeal or repurposing operations to address an urgent need for personal protective equipment, sanitation products, or other products necessary to protect the public from COVID-19.
· Applicability.
· These liability protections generally apply to claims arising during a state of disaster emergency declared between February 29, 2020 and April 1, 2022 (retroactive to March 1, 2020).
[bookmark: KansasHB2016]Kansas H.B. 2016, §§ 8-15 (enacted June 8, 2020), as amended by S.B. 283 (enacted March 31, 2021)
· The COVID-19 response and reopening for business liability protection act.
· Healthcare provider liability:
· A healthcare provider is immune from civil liability for damages, administrative fines or penalties for acts, omissions, healthcare decisions or the rendering of or the failure to render healthcare services, including services that are altered, delayed or withheld, as a direct response to the COVID-19 public health emergency.
· Applies to any claims for damages or liability that arise out of or relate to acts, omissions or healthcare decisions related to the COVID-19 public health emergency.
· Applies to any person or entity that is licensed, registered, certified or otherwise authorized by the state of Kansas to provide healthcare services in this state, including a hospice certified to participate in the Medicare program. 
· Does not apply to: 
· Gross negligence or willful, wanton or reckless conduct.
· Healthcare services not related to COVID-19 that have not been altered, delayed or withheld as a direct response to the COVID-19 public health emergency.
· An entity licensed under chapter 39, which includes adult care homes, adult family homes, and programs providing care to individuals with disabilities.
· Applies to any cause of action accruing between March 12, 2020 and March 31, 2022.
· Adult care facilities
· Provides an adult care facility with an affirmative defense to liability in a civil action for a COVID-19 exposure claim if the facility:
· Was caused, by the facility's compliance with a statute or rule and regulation, to reaccept a resident who had been removed from the facility for treatment of COVID-19; or
· Treats a resident who has tested positive for COVID-19 in such facility in compliance with a statute or rule and regulation; and
· Is acting pursuant to and in substantial compliance with public health directives.
· Defense for compliance with public health directives
· A person is immune from liability in a COVID-19 exposure claim if the person acted pursuant to and in substantial compliance with public health directives applicable to the activity giving rise to the cause of action when the cause of action accrued.
· "Public health directives" means any of the following that is required by law to be followed related to public health and COVID-19:
· State statutes, rules and regulations or executive orders issued by the governor;
· federal statutes or regulations from federal agencies, including the CDC and OSHA; or 
· any lawful order or proclamation issued under authority of the Kansas emergency management act, and amendments thereto, by a board of county commissioners, the governing body of a city or a local health officer.
· Expires March 31, 2022.
· Product liability
· A person who designs, manufactures, labels, sells, distributes, provides or donates a qualified product in response to the COVID-19 public health emergency is immune from liability in a civil action alleging a product liability claim arising out of such qualified product if:
· The product was manufactured, labeled, sold, distributed, provided or donated at the specific request of or in response to a written order or other directive finding a public need for a qualified product issued by the governor, the adjutant general or the division of emergency management; and
· The damages are not occasioned by willful, wanton or reckless disregard of a known, substantial and unnecessary risk that the product would cause serious injury to others.
· A "qualified product" includes: 
· Personal protective equipment used to protect the wearer from COVID-19 or the spread of COVID-19;
· Medical devices, equipment and supplies used to treat COVID-19, including products that are used or modified for an unapproved use to treat COVID-19 or prevent the spread of COVID-19;
· Medical devices, equipment or supplies utilized outside of the product's normal use to treat COVID-19 or to prevent the spread of COVID-19; 
· Medications used to treat COVID-19, including medications prescribed or dispensed for off label use to attempt to combat COVID-19; 
· Tests used to diagnose or determine immunity to COVID-19;
· Disinfecting or cleaning supplies; 
· Clinical laboratory services certified under the federal clinical laboratory improvement amendments in section 353 of the public health service act;
· Components of qualified products.
[bookmark: KentuckySB150]Kentucky S.B. 150 (enacted March 30, 2020)
· Health care provider liability
· A health care provider who cares for or treats a COVID-19 patient in good faith during the state of emergency is not liable for ordinary negligence for any personal injury resulting from that care or treatment, or in providing or arranging further medical treatment.
· This protection applies so long as the health care provider acts as an ordinary, reasonable, and prudent health care provider would have acted under the same or similar circumstances. 
· This protection includes (1) prescribing or dispensing medicines for off-label use to attempt to combat COVID-19 in accordance with the federal or state Right to Try Act laws; (2) providing health care services, upon the request of health care facilities or public health entities, that are outside of the provider's professional scope of practice; or (3) utilizing equipment or supplies outside of the product's normal use for medical practice and the provision of health care services.
· Personal protective equipment
· Any business in the Commonwealth that makes or provides personal protective equipment or personal hygiene supplies in response to COVID-19, such as masks, gowns, or sanitizer, is not liable for ordinary negligence and in product liability claims.
· This protection applies only if (a) the business does not make or provide such products in the normal course of its business; (b) the business has acted in good faith; and (c) the business acted in an ordinary, reasonable, and prudent manner under the same or similar circumstances.
· Takes effect immediately. Does not address application to conduct prior to enactment.
[bookmark: KentuckySB5]Kentucky S.B. 5 (enacted April 11, 2021)
· Premises liability
· A premises owner or possessor who follows any executive action to prevent the spread of COVID-19 during the declared emergency and either directly or indirectly invites or permits another person to enter the premises does not (1) extend any assurance that the premises are safe from any risk of exposure to COVID-19; (2) owe a duty to protect from or warn about any risk related to or caused by COVID-19; or (3) assume responsibility, or incur liability, for any alleged injury, loss, or damage arising from a COVID-19 claim.
· An “executive action” includes all orders and guidelines related to a COVID-19 declared emergency issued by the Governor or any state agency, the President or any federal agency, or a local governmental agency; and industry-specific guidelines related to a COVID-19 declared emergency adopted by a state agency that govern the industry; but does not include informal or indefinite statements or recommendations made by government officials.
· An executive action does not create a duty of care.
· Does not provide liability protection in cases of gross negligence, or wanton, willful, malicious, or intentional misconduct.
· Does not create a duty of care, relieve any person entering a premises from any obligation he or she may have to exercise care; or affect any right to workers’ compensation benefits or the exclusivity of the workers’ compensation law.
· Essential service provider liability (includes product liability)
· An essential service provider is not liable for any COVID-19 claim absent gross negligence, or wanton, willful, malicious, or intentional misconduct.
· Essential service providers include:
· Organizations that provide charitable and social services;
· Individuals and businesses needed for transportation;
· Financial institutions;
· Mail, post, shipping, and pick-up services;
· Individuals and businesses that produce, supply, prepare, and sell food;
· Home-based care and services; 
· Individuals and businesses that work in the supply chain for critical medical and pharmaceutical products;
· Health care providers (broadly defined and including any facility, person, or entity providing health care services);
· Medicaid waiver providers;
· Elementary and secondary schools, whether public or private;
· Child care service providers and facilities;
· Funeral directors, morticians, undertakers, and embalmers;
· Local government agencies and political subdivisions; and
· Manufacturers located in the Commonwealth of Kentucky that produced or are producing, or that distributed or are distributing, medical, medicinal, hygienic items such as face masks and hand sanitizers, or other personal protective equipment.
· A “COVID-19 claim” is “any claim or cause of action for an act or omission arising from COVID-19” during the declared emergency.
· “Arising from COVID-19” includes an injury or harm resulting from:
· Actual, alleged, or possible exposure to, transmission of, or contraction of COVID-19;
· Services, treatment, or other action performed to limit or prevent the spread of COVID-19; or
· Services performed by an entity outside the normal course of its business in response to COVID-19.
· Authorizes the Governor via executive order or regulation, or General Assembly via legislation, to declare persons or businesses meeting certain criteria “essential” during the actual happening or any part of the response phase of a disaster or declared emergency.
· Other Provisions
· Sets a one-year statute of limitations for any COVID-19 claim for personal injury against a premises owner/possessor or essential service provider.
· Reduces current liability protection provided to state and local emergency management staff from requiring “malice or bad faith” to allow liability in cases of “gross negligence, or wanton, willful, malicious, or intentional misconduct,” likely for consistency with other provisions of the legislation.
· Extends liability protection from negligence claims available to those who repurpose property for use in sheltering people during an emergency to apply regardless of whether the person provides the property “voluntarily and without compensation.” 
· Makes a similar change to provide liability protection to a licensed professional engineer who, at the request of government official, assists at the scene of a declared emergency, disaster or catastrophe, regardless of whether the architect is compensated.
· Application
· Takes effect immediately and applies retroactively to March 6, 2020.
· The liability protections for premise owners and essential service providers sunset on December 31, 2023.
[bookmark: LouisianaHB826]Louisiana H.B. 826 (Act No. 336) (enacted June 13, 2020)
· Premises liability
· No person, entity, or government is liable for any civil damages for injury or death resulting from exposure to COVID-19 in the course of providing business operations unless:
· The person, entity, or government failed to substantially comply with the applicable COVID-19 procedures established by the federal, state, or local agency which governs the business operations; and
· The injury or death was caused by the person, entity, or government’s gross negligence or wanton or reckless misconduct.
· If two or more sources of procedures are applicable to the business operations at the time of the actual or alleged exposure, the person, entity, or government satisfies this requirement by substantially complying with any one applicable set of procedures.
· Event planner liability
· No person, entity, or government, nor specifically a business event strategist, association meeting planner, corporate meeting planner, independent trade show organizer or owner, or any other entity housing, promoting, producing or otherwise organizing an event of any kind is liable for any civil damages for any injury or death resulting from exposure to COVID-19 resulting from such activities unless the damages were caused by gross negligence or willful and wanton misconduct.
· Employer liability
· Employees who are covered by workers’ compensation cannot bring a tort claim for COVID-19 exposure against his or her employer or any other person potentially liable under the workers’ compensation law unless the exposure was intentional as provided by that law (R.S. 23:1032(B)).
· Employees who are not covered by workers’ compensation cannot bring a tort claim for COVID-19 exposure against an employer or any other person potentially liable under the workers’ compensation law unless the exposure was caused by an intentional act.
· Personal protective equipment
· A person or entity that designs, manufacturers, labels, or distributes personal protective equipment in response to the COVID-19 public health emergency is not liable for an injury or death caused by the product unless caused by gross negligence or willful or wanton misconduct.
· A person or entity that uses, employs, dispenses, or administers personal protective equipment is not liable for an injury or death resulting from the product unless the person failed to substantially comply with the applicable procedures established by federal, state, or local agencies which govern the personal protective equipment and the injury or death was caused by gross negligence or wanton or reckless misconduct.
· If two or more sources of procedures are applicable to the business operations at the time of the actual or alleged exposure, the person, entity, or government satisfies this requirement by substantially complying with any one applicable set of procedures.
· Effective June 13, 2020 and applies retroactively to the declaration of a statewide public health emergency, March 11, 2020.
[bookmark: LouisianaSB435]Louisiana S.B. 435 (Act No. 362) (enacted June 12, 2020) (premise liability)
· Contains a substantively identical premises liability protection as H.B. 826, but codifies the new provision within a statute governing immunity of homeland security and emergency preparedness personnel, R.S. 29:735, rather than as a new section within the Civil Code, R.S. 9:2800.25.
· Does not apply to “gross negligence, willful misconduct, or intentional criminal misconduct” (H.B. 826 uses “negligence or willful and wanton misconduct”).
· Does not affect workers’ compensation claims.
· Effective June 12, 2020, and applies retroactively to the declaration of a statewide public health emergency, March 11, 2020.
[bookmark: LouisianaSB491]Louisiana S.B. 491 (Act No. 303) (enacted June 12, 2020) (product liability)
· Extends an existing law providing that persons or entities who “gratuitously and voluntarily” provide disaster relief or recovery services in coordination with the state or a political subdivision are not liable to the recipient for any injury, death, or damage to property absent gross negligence or willful misconduct to include providing products.
· Adds a section providing that a person or entity who renders disaster relief, recovery services, or products “outside the typical course and scope of their operations” in coordination with the federal government, the state, or its political subdivisions is not liable to the recipient for any injury, death, or damage to property resulting from the product except in the event of gross negligence or willful misconduct.
[bookmark: LouisianaSB508]Louisiana S.B. 508 (Act. No. 305) (enacted June 12, 2020) (restaurant liability)
· An owner, operator, employee, contractor, or agent of a restaurant is not liable for COVID-19 infections transmitted through preparation and serving of food during the COVID-19 public health emergency so long as it:
· Operated in substantial compliance with Proclamation No. 25 JBE 2020 (which declared a state of emergency on March 11, 2020) and any subsequent proclamations and applicable COVID-19 procedures established by a federal, state, or local agency; and
· The injury or death was not caused by gross negligence or willful and wanton misconduct.
· If two or more sources of procedures are applicable to the business operations at the time of the actual or alleged exposure, the person, entity, or government satisfies this requirement by substantially complying with any one applicable set of procedures.
· Applies to dine-in, takeout, drive-through, or delivery throughout the duration of the COVID-19 public health emergency.
· An employee retains the rights and remedies granted by workers’ compensation.
· Effective June 12, 2020, and applies retroactively to the declaration of a statewide public health emergency, March 11, 2020.
[bookmark: LouisiaanHB59]Louisiana H.B. 59, 1st Special Session (Act. No. 9) (enacted July 8, 2020) 
(public and private schools and postsecondary institutions)
· Public and private schools, postsecondary institutions, and their governing authorities, officers, employees, and agents are not liable for any civil damages for injury or death resulting from or related to actual or alleged exposure to COVID-19 or acts undertaken in the effort to respond to actual or alleged exposure to COVID-19 or the COVID-19 public health emergency. There is no cause of action for contracting COVID-19 at a school or school-sponsored event.
· This immunity is unavailable if the public or private school violated any procedure mandated by law or by rule or regulation adopted by a federal or state agency and that act or inaction constituted gross negligence or wanton or reckless conduct.
· Requires the State Board of Elementary and Secondary Education, each public school governing authority, and Board of Supervisors of various postsecondary institutions to adopt minimum  standards, policies, medical exceptions, and regulations to govern the reopening of schools for 2020-21 school year to ensure protection to the extent possible and practical from COVID-19.
· This liability protection is retroactive to March 11, 2020.
[bookmark: Massachusetts]Massachusetts S. 2640 (enacted April 17, 2020)
· Health care professionals and facilities are immune from civil liability for any damages allegedly sustained by an act or omission in the course of providing care during the COVID-19 emergency when:
· The health care provider or facility is arranging for or providing health care services pursuant to a COVID-19 emergency rule and in accordance with otherwise applicable law;
· A “COVID-19 emergency rule” is an executive order, order of the commissioner of public health, declaration, directive or other state or federal authorization, policy, statement, guidance, rule-making or regulation that waives, suspends or modifies otherwise applicable state or federal law, regulations or standards regarding either: (i) scope of practice or conditions of licensure, including modifications authorizing health care professionals licensed in another state to practice in the commonwealth; or (ii) the delivery of care, including those regarding the standard of care, the site at which care is delivered or the equipment used to deliver care, during the COVID-19 emergency.
· “Health care services” involve the: (i) treatment, diagnosis, prevention or mitigation of COVID-19; (ii) assessment or care of an individual with a confirmed or suspected case of COVID-19; or (iii) care of any other individual who presents at a health care facility or to a health care professional during the period of the COVID-19 emergency.
· Arranging for or providing care or treatment of an individual impacted by the health care facility’s or professional’s decisions or activities in response to treatment conditions resulting from the COVID-19 outbreak or COVID-19 emergency rules; and
· The health care facility or professional is arranging for or providing health care services in good faith.
· This liability protection does not apply to:
· Acts or omissions that constitute gross negligence, recklessness or conduct with an intent to harm;
· Discrimination based on race, ethnicity, national origin, religion, disability, sexual orientation or gender identity by a health care facility or professional providing health care services;
· Consumer protection actions brought by the attorney general; or
· False claims actions brought by or on behalf of the Commonwealth.
· Volunteer organizations are immune from civil liability for any damages occurring in or at the volunteer organization’s facility where the damage arises from use of the facility for the commonwealth’s response and activities related to COVID-19 emergency.
· Does not apply to gross negligence, recklessness or conduct with an intent to harm.
· Effective immediately and applies to claims based on acts or omissions that occur or have occurred during the COVID-19 emergency declared March 10, 2020 and until terminated or rescinded.
[bookmark: MichiganHB6030]Michigan H.B. 6030, 6031, 6032, and 6101(enacted October 22, 2020)
· H.B. 6030 provides a regulatory compliance defense in COVID-19 exposure claims. It was part of a package of four bills, all of which were required to pass for any to go into effect.
· A person is immune from a tort claim related to exposure or potential exposure to COVID-19 when a person acts in compliance with all federal, state, and local statutes, rules, regulations, executive orders, and agency orders related to COVID-19 that had not been denied legal effect at the time of the conduct or risk that allegedly caused harm.
· A COVID-19 claim includes conduct intended to reduce transmission of COVID-19, such as tort claims based on testing or contact tracing, for example.
· A de minimis deviation from strict compliance unrelated to the plaintiff’s injuries does not deny the person the immunity. 
· H.B. 6031 is similar to H.B. 6030, providing a regulatory compliance defense for litigation brought under the Michigan Occupational Safety Act.
· An employer is not liable for an employee’s exposure to COVID-19 under the Michigan OSH Act when the employer operated in compliance with all federal, state, and local statutes, rules, and regulations, executive orders, and agency orders related to COVID-19 that had not been denied legal effect at the time of the exposure.
· A de minimis deviation from strict compliance unrelated to the employee’s exposure does not deny the person the immunity. 
· H.B. 6032 provides employment protections and responsibilities related to COVID-19 that were a condition of enacting the COVID-19 liability protections.
· An employer cannot fire, discipline, or retaliate against an employee who (1) does not report to work because the employee has symptoms of COVID-19; (2) opposes a violation of the act; or (3) reports health violations related to COVID-19.
· An employee can bring a civil action seeking injunctive relief and damages and is entitled to minimum damages of $5,000.
· An employee who displays symptoms of COVID-19 is not eligible for this protection if he or she does not make reasonable efforts to schedule a COVID-19 test within 3 days of an employer’s request to get tested. 
· An employee who has the principal symptoms of COVID-19 is prohibited from returning to work until all of these conditions are met: (1) 24 hours have passed since a fever stopped without us of medication; (2) the later of 10 days from when the employee’s symptoms first appeared or the employee’s positive test result; and (3) the employee’s principal symptoms have improved.
· An employee who has close contact with a person who tests positive for COVID-19 or displays the principal symptoms of COVID-19 is prohibited from returning to work unless either 14 days has passed since close contact or the individual with whom the employee had close contact is determined not to have COVID-19 at the time of contact. This quarantine requirement does not apply to healthcare professionals and workers, first responders, child care workers, adult foster care workers, or correction facilities workers. An 
· H.B. 6101 defines COVID-19 for purposes of the Michigan Occupational Health and Safety Act as “the novel coronavirus identified as SARS-CoV-2 or a virus mutating from SARS-CoV-2, the disease caused by the novel coronavirus SARS-CoV-2, and conditions associated with the disease.”
· Each of the bills is retroactive to March 1, 2020.
[bookmark: MichiganHB6159]Michigan Pandemic Health Care Immunity Act, H.B. 6159 (enacted October 22, 2020)
· A health care provider or health care facility is not liable for any injury sustained by reason of health care services provided in support of the state’s response to the COVID-19 pandemic regardless of how, under what circumstances, or by what cause those injuries are sustained.
· Broadly defines a “health care provider” to include licensed individuals, certain individuals who are permitted to practice in a health profession without a license, emergency service personnel, or a student, volunteer, or any other licensed health care professional at a health care facility.
· Broadly defines a “health care facility” that qualifies for protection as including:
· An ambulance operation, aircraft transport operation, non-transport prehospital life support operation, or medical first response service;
· A county medical care facility;
· A freestanding surgical outpatient facility;
· A health maintenance organization;
· A home for the aged;
· A hospital;
· A nursing home;
· A hospice;
· A hospice residence;
· A facility or agency listed above located in a university, college, or other educational institution;
· A state-owned surgical center, outpatient facility, or veterans facility;
· A facility used for surge capacity for any of the facilities included in the law.
· Maintains liability for providing services in a manner that constitutes willful misconduct, gross negligence, intentional and willful misconduct, or intentional infliction of harm.
· “Gross negligence” is defined as “conduct so reckless as to demonstrate a substantial lack of concern for whether an injury results.”
· “Willful misconduct” is defined as “conduct or a failure to act that was intended to cause harm.”
· Applies retroactively to March 29, 2020 and before July 14, 2020.
[bookmark: MississippiSB3049]Mississippi Back-to-Business Liability Assurance Act and Healthcare Emergency Response 
Liability Protection Act, S.B. 3049 (enacted July 8, 2020)
· Exposure claims. A person that provides functions or services, or invites or permits any person onto its premises, is immune from a civil action alleging an injury from actual or potential exposure to COVID-19 when the person attempted in good faith to follow applicable public health guidance.
· If the exposure occurred before applicable public health guidance was available, the person is immune from such a claim.
· “Public health guidance” includes written guidance issued by a federal or state agency.
· Medical liability claims. Health care professionals and facilities are immune from any lawsuit alleging an injury or death directly or indirectly sustained because of acts or omissions while providing health care services related to a COVID-19 state of emergency.
· Includes nonexclusive list of a broad range of health care services that support the state’s response to the COVID-19 state of emergency that fall within the immunity, such as delaying or cancelling non-urgent or elective surgical procedures or using equipment or supplies outside their normal use.
· Product liability claims.
· A person that designs, manufactures, labels, sells, distributes, or donates a qualified product in response to COVID-19 is immune from suit for any injuries resulting from actual or potential exposure to COVID-19 caused by the product.
· A “qualified product” includes:
· Personal protective equipment used to protect the wearer from COVID-19 or the spread of COVID-19; 
· Medical devices, equipment, and supplies used to treat a person with COVID-19, including products that are used or modified for an unapproved use to treat COVID-19 or prevent the spread of COVID-19; 
· Medical devices, equipment, or supplies utilized outside of the product's normal use to treat a person with COVID-19 or to prevent the spread of COVID-19;
· Medications used to treat COVID-19, including medications prescribed or dispensed for off-label use to attempt to combat COVID-19;
· Tests to diagnose or determine immunity to COVID-19 which have been approved by or submitted to the FDA for approval within FDA-prescribed time periods; and 
· Components of qualified products.
· A person that designs, manufactures, labels, sells, distributes, or donates disinfecting or cleaning supplies or personal protective equipment in response to COVID-19 outside the ordinary course of the person’s business is immune from suit for any injuries resulting from actual or potential exposure to COVID-19 caused by the product.
· Exception to immunity. The immunities above do not apply where a plaintiff shows, by clear and convincing evidence, that a defendant acted with actual malice or willful, intentional misconduct.
· Statute of limitations. A person must bring a claim alleging an injury arising from COVID-19 within two years of accrual. Does not apply to claims against a government entity, which are governed by the Mississippi Tort Claims Act.
· Applicability.
· The medical liability provisions apply during the state of emergency, during any period of renewal or extension, and terminates one year after the end of the COVID-19 state of emergency.
· The Act applies retroactively to March 14, 2020 and expires one year after the state of the COVID-19 state of emergency.
· Any civil liability arising out of acts or omissions that occurred during the operation of the act are subject to its provisions in perpetuity.
[bookmark: MissouriSB51]Missouri S.B. 51 and S.B. 42 (enacted July 7, 2021, effective August 28, 2021)
· Exposure claims.
· An individual or entity engaged in businesses, services, activities, or accommodations is not liable in a COVID-19 exposure action unless a plaintiff can prove by clear and convincing evidence that: (1) the individual or entity engaged in recklessness or willful misconduct that caused an actual exposure to COVID-19; and (2) the actual exposure to COVID-19 caused the plaintiff’s personal injury.
· Establishes a rebuttable presumption that a plaintiff assumed the risk of COVID-19 exposure when an individual or entity posts or maintains signs or provides written notice, stating “WARNING: Under Missouri law, any individual entering the premises or engaging the services of the business waives all civil liability against the individual or entity for any damages based on inherent risks associated with an exposure or potential exposure to COVID-19, except for recklessness or willful misconduct.” The sign must be placed in a clearly visible location at the entrance of the business, service, activity, or accommodation. 
· A religious organization is not liable in a COVID-19 exposure action unless the plaintiff can prove intentional misconduct. A religious organization is not required to post a sign or provide the written notice above.
· Adopting or changing policies, practices, or procedures to address or mitigate the spread of COVID-19 after an actual, alleged, feared, or potential for exposure to COVID-19 may not be used as evidence of liability or culpability.
· An individual or entity is not subject to liability in a COVID-19 exposure action for the acts or omissions of a third party, unless: (1) the individual or entity had an obligation under general common law principles to control the acts or omissions of the third party; or (2) the third party was an agent of the individual or entity.
· Establishes a one-year statute of limitations for COVID-19 exposure claims.
· Medical liability protections.
· A health care provider is not liable in a COVID-19 medical liability action unless the plaintiff can prove that recklessness or willful misconduct by the health care provider caused the alleged harm, damage, breach, or tort resulting in the personal injury.
· An elective procedure that is delayed with good cause does not constitute recklessness or willful misconduct.
· These protections broadly apply to any physician, hospital, health maintenance organization, ambulatory surgical center, long-term care facility, dentist, nurse, optometrist, podiatrist, pharmacist, chiropractor, professional physical therapist, psychologist, physician-in-training, any person authorized to practice consumer directed services, personal care assistance services, or home-based care, any person providing behavioral or mental health services, any person or entity that provides health care services pursuant to a license or certificate, and the respective employers or agents of any such person or entity, and any person, health care system, or other entity that coordinates, arranges for, or addresses issues related to the delivery of health care services.
· Establishes a two-year statute of limitations for COVID-19 medical liability actions that runs from discovery of the alleged harm, damage, or breach.
· Products liability protections.
· An individual or entity who designs, manufactures, imports, distributes, labels, packages, leases, sells, or donates a covered product is not liable in a COVID-19 products liability action if the individual or entity: (1) does not make the covered product in the ordinary course of business; (2) does make the covered product in the ordinary course of business, however the emergency due to COVID-19 requires the covered product to be made in a modified manufacturing process that is outside the ordinary course of business; or (3) does make the covered product in the ordinary course of business and use of the covered product is different than its recommended purpose and used in response to the emergency due to COVID-19.
· For a plaintiff to prevail in a COVID-19 products liability action over the use or misuse of a covered product, a plaintiff must prove by clear and convincing evidence: (1) Recklessness or willful misconduct by the individual or entity; and (2) That the alleged harm, damage, breach, or tort resulting in the personal injury was caused by the alleged recklessness or willful misconduct.
· A “covered product” is defined as a pandemic or epidemic product, drug, biological product, device, or an individual component thereof to combat COVID-19, excluding any vaccine or gene therapy.
· These liability protections: 
· Apply to any claim for damages that has a causal relationship with the administration to or use by an individual of a covered product, including a causal relationship with the design, development, clinical testing or investigation, manufacture, labeling, distribution, formulation, packaging, marketing, promotion, sale, purchase, lease, donation, dispensing, prescribing, administration, licensing, or use of the covered product.
· Apply only if the covered product was administered or used for the treatment of or protection against COVID-19.
· Apply regardless of whether a covered product is obtained by donation, commercial sale, or any other means of distribution by or in partnership with federal, state, or local public health officials or the private sector.
· Do not apply to any fraud in connection with the advertisement of any covered product.
· Establishes a two-year statute of limitations for a COVID-19 products liability action.
· Punitive damages restriction.
· Punitive damage in a COVID-19 related action (exposure, product liability, or health care) cannot exceed nine time the amount of compensatory damages awarded.
· Scope.
· The law does not affect claims involving intentional discrimination, breach of contract, business interruption insurance coverage, price gouging, cancelled events, payment of membership fees, refund of tuition, or landlord-tenant disputes.
· Applicability.
· Effective August 28, 2021. Sunsets four years after the effective date on August 28, 2025.
[bookmark: MontanaSB65]Montana S.B. 65 (enacted February 10, 2021)
· Premises liability. In any civil action, a person is not liable for injuries or death from exposure or potential exposure to COVID-19 unless the act or omission constitutes gross negligence, willful and wanton misconduct, or an intentional tort.
· This standard applies to claims against a person who possesses or controls property who directly or indirectly invites or permits an individual onto a premise. A premises includes any real property and any appurtenant building or structure, as well as any other location, vehicle, or place, serving a commercial, residential, educational, religious, governmental, cultural, charitable, or health care purpose.
· Health care liability. A health care provider (broadly defined to include professionals and facilities, including nursing homes and other senior care) is not liable for causing or contributing, directly or indirectly, to the death or injury of an individual as a result of acts or omissions while providing or arranging health care in support of the response to COVID-19 unless the act or omission constitutes gross negligence, willful and wanton misconduct, or an intentional tort. This includes:
· An injury or death resulting from screening, assessing, diagnosing, caring for, or treating individuals with a suspected or confirmed case of COVID-19;
· Prescribing, administering, or dispensing a pharmaceutical for off-label use to treat a patient with a suspected or confirmed case of COVID-19;
· Acts or omissions while providing health care to individuals with a condition unrelated to COVID-19 when those acts or omissions support the response to COVID-19, including:
· Delaying or canceling nonurgent or elective dental, medical, or surgical procedures, or altering the diagnosis or treatment of an individual in response to a federal or state statute, regulation, order, or public health guidance;
· Diagnosing or treating patients outside the normal scope of the health care provider's license or practice;
· Using medical devices, equipment, or supplies outside of their normal use for the provision of health care, including using or modifying medical devices, equipment, or supplies for an unapproved use;
· Conducting tests or providing treatment to an individual outside the premises of a health care facility;
· Acts or omissions undertaken because of a lack of staffing, facilities, medical devices, equipment, supplies, or other resources attributable to COVID-19 that renders the health care provider unable to provide the level or manner of care to a person that otherwise would have been required in the absence of COVID-19; or
· Acts or omissions undertaken by a health care provider relating to the use or nonuse of personal protective equipment.
· Product liability. A person who designs, manufactures, labels, sells, distributes, or donates household disinfecting or cleaning supplies, personal protective equipment, or a qualified product in response to COVID-19 is not liable in a civil action alleging personal injury, death, or property damage caused by or resulting from that activity unless the person’s act or omission that constitutes gross negligence, willful and wanton misconduct, or an intentional tort caused the injury. This standard also applies to claims alleging a failure to provide proper instructions or sufficient warnings.
· A “qualified product” includes personal (a) personal protective equipment and supplies used to treat or prevent the spread of COVID-19; (b) medical devices, equipment, and supplies used to treat COVID-19, including medical devices, equipment, and supplies that are used or modified for an unapproved use to treat COVID-19 or to prevent its spread; (c) medical devices, equipment, and supplies used outside of their normal use to treat or prevent the spread of COVID-19; (d) medications used to treat COVID-19, including medications prescribed or dispensed for off-label use attempt to treat COVID-19; (e) tests to diagnose or determine immunity to COVID-19; and (f) a component of these items.
· Safe harbor. Establishes an affirmative defense when a person took reasonable measures consistent with a federal or state statute, regulation, order, or public health guidance related to COVID-19 applicable to the person or activity at issue at the time of the alleged injury, death, or property damage. If two or more sources of public health guidance are applicable, a person does not breach a duty of care if the person took reasonable measures consistent with one applicable set of guidance. Proving the affirmative defense is a complete bar to any action relating to COVID-19. This section does not impose liability on a person for failing to comply with a federal or state statute, regulation, order, or public health guidance related to COVID-19.
· No new causes of action. A government order, regulation, or public health guidance related COVID-19 does not create a new cause of action against any person.
· Conduct of a third party does not provide basis for liability.
· If a federal or state statute, regulation, order, or public health guidance recommends or requires the use of a face mask, a person is not required to ensure face masks are being used or a face mask is sufficient to stop the spread of COVID-19 to meet the standard of care.
· If a federal or state statute, regulation, order, or public health guidance recommends or requires temperature checks, a person is not required to conduct temperature checks before allowing a person to enter a premises if an individual entering the premises refuses to allow a temperature check.
· If a federal or state statute, regulation, order, or public health guidance related to COVID-19 recommends or requires a vaccine, an individual is not required to receive a vaccine and a person is not required to ensure employees or agents are vaccinated to meet the standard of care.
· The law is effective upon approval, February 10, 2021, applies prospectively, and terminates on January 1, 2031.
[bookmark: NebraskaLB139]Nebraska COVID-19 Liability Act, LB 139 (enacted May 25, 2021)
· The COVID-19 Liability Act (exposure liability protection). A person may not seek recovery for any injuries or damages from exposure or potential exposure to COVID-19 if the act or omission alleged to violate a duty of care was in substantial compliance with any federal public health guidance that was applicable to the person, place, or activity at issue at the time of the alleged exposure or potential exposure.
· Federal public health guidance includes written or oral guidance related to COVID-19 issued by the Centers for Disease Control and Prevention, the Centers for Medicare and Medicaid Services, or the Occupational Safety and Health Administration.
· Does not impact workers’ compensation claims, other immunity or limit on liability, or waive sovereign immunity.
· Applies to claims filed on or after May 25, 2021.
· The Health Care Crisis Protocol Act
· Each hospital must have a health care crisis protocol, which must be available for public inspection and posted on the Department of Human Services website.
· A health care crisis protocol is a plan for triage and the application of medical services and resources for critically ill patients in the event that the demand for medical services and resources exceeds supply as a result of a pervasive or catastrophic disaster as provided in the Health Care Crisis Protocol for the State of Nebraska published by the Nebraska Medical Emergency Operations Center, dated May 10, 2021.
· A hospital may activate a health care crisis protocol only in extraordinary circumstances when the level of demand for medical services and resources exceeds the available resources required to deliver the generally accepted standard of care and crisis operations will be in effect for a sustained period.
· The health care crisis protocol does not change or alter the standard for malpractice or professional negligence for health care providers.
[bookmark: NevadaSB4]Nevada S.B. 4, §§ 24-29, 39 (enacted August 11, 2020)
· Any civil action alleging personal injury or death as a result of exposure to COVID-19 while on an premises or during an activity managed by an entity:
· The complaint must plead with particularity.
· The court determines as a matter of law whether an entity was in substantial compliance with controlling health standards at the time of the alleged exposure. The plaintiff has the burden of proving the business was not in substantial compliance.
· “Controlling health standards” includes federal, state or local law, or a written order or other document published by a federal, state, or local government or regulatory body that is related to COVID-19 and prescribed the manner in which an entity must operate at the time of the alleged exposure.
· Substantial compliance” is defined as good faith efforts to help control the spread of COVID 19 in conformity with controlling health standards. An entity may demonstrate substantial compliance by establishing policies and procedures to enforce and implement the controlling health standards in a reasonable manner. Isolated or unforeseen events of noncompliance with the controlling health standards do not demonstrate noncompliance.
· If an entity operated in substantial compliance with controlling health standards, it is not liable for a COVID-19 exposure claim unless the entity violated controlling health standards with gross negligence and that gross negligence was the proximate cause of the person’s injury or death.
· If an entity did not operate in substantial compliance with controlling health standards, there is no liability protection.
· An “entity” that qualified for the liability protection includes businesses, government entities, or nonprofit organizations, and their officers or employees. However, the bill excludes from protection:
· Nursing homes, hospices, intermediate care facilities, skilled nursing facilities, hospitals, independent centers for emergency care.
· Any public school offering preschool, kindergarten, or grades 1 through 12.
· These liability protections and procedures apply to any cause of action that accrues before, on, or after the effective date of the bill (August 11, 2020). The protections expire the later of the date on which the governor terminates the COVID-19 emergency declaration issued on March 12, 2020 or July 1, 2023.
[bookmark: New_Jersey_2333]New Jersey S.B. 2333 (enacted April 14, 2020)
· A health care professional, facility, or system is immune from civil liability for any injury alleged to have been sustained from an act or omission undertaken in the course of providing medical services in support of the state’s response to coronavirus.
· This immunity also includes any act or omission undertaken in good faith to support of efforts to treat COVID-19 patients and to prevent the spread of COVID-19 during the public health emergency, including in telemedicine or telehealth, and diagnosing or treating patients outside the normal scope of the health care professional’s license or practice.
· The immunity does not apply to acts or omissions constituting a crime, actual fraud, actual malice, gross negligence, recklessness, or willful misconduct.
· A healthcare facility or system, and its agents, employers, and volunteers, are not criminally or civilly liable for damages for injury or death allegedly sustained as a result of an act or omission during the public health emergency in connection with the allocation of mechanical ventilators or other scarce medical resources, if the health care facility or system adopts and adheres to a scarce critical resource allocation policy that at minimum incorporates the core principles identified by the Commissioner of Health in an executive directive or administrative order.
· Applies retroactively to March 9, 2020, when Governor Murphy declared a public health emergency.
[bookmark: NewJerseySB3584]New Jersey S.B. 3584 (enacted July 1, 2021)
· Provides that a planned real estate development is immune from civil liability for damages arising from, or related to, an exposure to, or transmission of, COVID-19 on its premises, so long as the planned real estate development has prominently displayed at the entrance of any communal space shared by the planned real estate development’s residents and their guests, such as pools, gyms, and clubhouses, a sign stating the following warning:
· “ANY PERSON ENTERING THE PREMISES WAIVES ALL CIVIL LIABILITY AGAINST THE PLANNED REAL ESTATE DEVELOPMENT FOR DAMAGES ARISING FROM, OR RELATED TO, AN EXPOSURE TO, OR TRANSMISSION OF, COVID-19 ON THE PREMISES, EXCEPT FOR ACTS OR OMISSIONS CONSTITUTING A CRIME, ACTUAL FRAUD, ACTUAL MALICE, GROSS NEGLIGENCE, RECKLESSNESS, OR WILLFUL MISCONDUCT.”
· A “planned real estate development” includes any real property situated within the State, whether contiguous or not, that consists of, separately owned areas, irrespective of form, and which are offered or disposed of pursuant to a common promotional plan, and provide for common or shared elements or interests in real property. It does not include any form of timesharing.
· Does not apply to acts or omissions constituting a crime, actual fraud, actual malice, gross negligence, recklessness, or willful misconduct.
· Does not limit or modify any workers’ compensation claim.
· Expires January 1, 2022.
New York S. 7506 / A. 9506 (enacted April 3, 2020), 
narrowed by S. 8835 (enacted August 3, 2020), and repealed by A. 3397 (enacted April 6, 2021)
· Provides liability protections for health care facilities and medical professionals that treat, or arrange for treatment of COVID-19 patients, and any other individual who sought health care services during the COVID-19 emergency declaration.
· A health care facility or professional is immune from civil or criminal liability for any harm alleged to have been sustained as a result of an act or omission in the course of arranging for or providing medical services, if:
· The health care facility or professional acts pursuant to a COVID-19 emergency rule or other applicable law;
· Its care is impacted by the facility’s or professional’s decisions or activities in response to or as a result of the COVID-19 outbreak and in support of the state’s directives; and
· The health care facility or professional acts in good faith.
· This immunity does not apply if the harm was caused by a healthcare facility’s or professional’s willful or intentional criminal misconduct, gross negligence, reckless misconduct, or intentional infliction of harm. Omissions or decisions resulting from a resource or staffing shortage does not fall within this exception.
· A volunteer organization is immune from civil or criminal liability for any harm occurring in or at its facilities arising from the state’s response and activities under the COVID-19 emergency declaration and in accordance with any applicable COVID-19 emergency rule. This immunity does not apply if the harm resulted from the organization’s willful or intentional criminal misconduct, gross negligence, reckless misconduct, or intentional infliction of harm.
· Took effect on March 7, 2020 and applied to a harm that occurred on or after the date of the emergency declaration.
· S. 8835 (effective Aug. 3, 2020) narrowed the liability protection above to apply only when a health care facility or medical professional is providing direct care related to the diagnosis or treatment of COVID-19 and the care is impacted by COVID-19 by eliminating liability protection when:
· health care services relate to “prevention” of COVID-19, rather than treating COVID-19;
· care involves treatment of a condition other than COVID-19 during the emergency declaration;
· the act or omission involved “arranging for,” rather than providing, health care services.
· These liability protections were repealed by A. 3397 effective April 6, 2021. 
North Carolina Emergency or Disaster Treatment Protection Act, 
S.B. 704 (enacted May 4, 2020)
· Provides immunity to health care facilities, health care providers, and entities that have legal responsibility for the acts or omissions of health care providers when they act in good faith and the arrangement or provision of health care services has been impacted by a decision or activity flowing from the COVID-19 pandemic. 
· Does not apply to acts or omissions that constitute gross negligence, reckless misconduct, or intentional infliction of harm. 
· Acts, omissions, and decisions resulting from resource or staffing shortages do not fall within this exception.
· Provides liability protections to volunteer organizations that have volunteered their facilities to support the state’s COVID-19 response.
· Does not apply to gross negligence, reckless misconduct, or intentional infliction of harm.
· Essential businesses are not subject to liability for harms to customers or employees who contract COVID-19. 
· An emergency response entity is not subject to liability with respect to claims from a customer, user, or consumer for injuries or death resulting from the COVID-19 pandemic or while doing business with the emergency response entity. 
· These immunities do not apply to injuries or death caused by an act or omission of the essential business or emergency response entity constituting gross negligence, reckless misconduct, or intentional infliction of harm. 
· Employees of essential businesses or emergency response entities are not precluded from seeking workers’ compensation benefits for an injury or death alleged to be the result of contracting COVID-19 while employed by the essential businesses or emergency response entity.
· Application
· Healthcare and volunteer liability protections apply to acts or omissions after the Governor’s COVID-19 emergency declaration (March 10, 2020) and any subsequent period during which a state of emergency is declared to be in effect during calendar year 2020.
· The essential business emergency response protections apply to acts or omissions occurring from the issuance of the state’s COVID-19 essential business executive order until the COVID-19 emergency declaration ends.
[bookmark: NorthCarolinaH118]North Carolina COVID-19 Limited Immunity, H. 118 (enacted July 2, 2020)
· No person is liable for contraction of COVID-19 in absence of gross negligence, willful or wanton conduct, or intentional wrongdoing. 
· Every person must provide reasonable notice of the actions taken on the premises for reducing the risk of transmission of COVID-19 to individuals present on the premises, but there is no liability for failing to comply with the policies contained in the notice.
· Does not affect workers’ compensation claims.
· Effective immediately and does not apply to claims arising 180 days after the expiration or rescission of the state of emergency declared on March 10, 2020. 
[bookmark: NorthDakota]North Dakota H.B. 1175 (enacted April 23, 2021)
· Exposure claims.
· General standard. A person may not bring or maintain a civil action alleging exposure or potential exposure to COVID-19 unless the civil action involves an act intended to cause harm or an act that constitutes actual malice.
· Premise liability. A person that possesses, owns, or is in control of premises who invites or permits an individual onto the premises is immune from civil liability for any act or omission resulting in damage or injury sustained from the individual's exposure to COVID-19, unless the person (1) exposes the individual with actual malice; or (2) intentionally exposes the individual with the intent to cause harm.
· Safe harbor. A person is immune from civil liability for an act or omission resulting in damage or injury sustained from exposure or potential exposure to COVID-19 if the act or omission was in substantial compliance or was consistent with a federal or state statute, regulation, or order related to COVID-19 that was applicable to the person or activity at issue at the time of the alleged exposure or potential exposure.
· Health care liability.
· A health care provider or facility is immune from civil liability for any act or omission in response to COVID-19 that causes or contributes, directly or indirectly, to the death or injury of an individual.
· This immunity includes:
· Injury or death resulting from screening, assessing, diagnosing, caring for, triaging, or  treating an individual with a suspected or confirmed case of COVID-19.
· Prescribing, administering, or dispensing a pharmaceutical for off-label use to treat or prevent a suspected or confirmed case of COVID-19.
· An act or omission while providing a health care service to an individual unrelated to COVID-19 if the act or omission supports the state's response to COVID-19, such as delaying or canceling non-urgent or elective procedures, use or nonuse of personal protective equipment, or an act or omission undertaken because of a lack of staff, facility, medical device, treatment, equipment, or other  resource, attributable to COVID-19 that renders the provider or facility unable to provide the level or manner of care that otherwise would have been required in the absence of COVID-19.
· This immunity does not extend to willful and wanton misconduct, reckless infliction of harm, or intentional infliction of harm.
· “Reckless” means conduct engaged in a conscious and clearly unjustifiable disregard of a substantial likelihood of the existence of the relevant facts or risks, such disregard involving a gross deviation from acceptable standards of conduct.
· “Willful” means conduct engaged in intentionally, knowingly, or recklessly.
· Product liability.
· A person that designs, manufactures, labels, sells, distributes, or donates disinfecting or cleaning supplies, personal protective equipment, or a qualified product in response to COVID-19 is immune from civil liability for any personal injury, death, or property damage caused by or resulting from that conduct or from failing to provide proper instructions or sufficient warnings.
· This immunity does not apply if the person had (1) actual knowledge of a defect in the product when put to the use for which the product was designed, manufactured, sold, distributed, or donated; and (2) the person recklessly disregarded a substantial and unnecessary risk the product would cause serious personal injury, death, or serious property damage; or (3) the person acted with actual malice.
· Exceptions. These provisions do not apply to an enforcement action brought for Medicaid fraud, under antitrust law, or for unlawful sales or advertising practices.
· Application. Applies retroactively to January 1, 2020.
[bookmark: Ohio]Ohio Am. Sub. H.B. 606 (enacted September 14, 2020)
· Health care liability. 
· A health care provider that provides health care services, emergency medical services, first-aid treatment, or other emergency professional care, including the provision of any medication or other medical equipment or product, as a result of or in response to a disaster or emergency is not subject to professional disciplinary action and is not liable in damages to any person or government agency in a tort action for injury, death, or loss to person or property that allegedly arises from any of the following:
· An act or omission of the health care provider in the health care provider's provision withholding, or withdrawal of those services;
· Any decision related to the provision, withholding, or withdrawal of those services;
· Compliance with an executive order or director's order issued during and in response to the disaster or emergency.
· Does not apply in a tort action if the health care provider's action, omission, decision, or compliance constitutes a reckless disregard for the consequences so as to affect the life or health of the patient or intentional misconduct or willful or wanton misconduct on the part of the person against whom the action is brought.
· "Reckless disregard" is defined as “conduct by which, with heedless indifference to the consequences, the health care provider disregards a substantial and unjustifiable risk that the health care provider's conduct is likely to cause, at the time those services or that treatment or care were rendered, an unreasonable risk of injury, death, or loss to person or property.”
· Does not apply in a professional disciplinary action if the health care provider's action, omission, decision, or compliance constitutes gross negligence.
· "Gross negligence" is defined as “a lack of care so great that it appears to be a conscious indifference to the rights of others.”
· Prohibits class actions when the immunity above does not apply.
· A health care provider is not subject to professional disciplinary action and is not liable in damages to any person or government agency in a tort action for injury, death, or loss to person or property that allegedly arises because the provider was unable to treat, diagnose, or test the person for any illness, disease, or condition, including the inability to perform any elective procedure, due to an executive or director's order or an order of a board of health of a city or general health district issued in relation to an epidemic or pandemic disease or other public health emergency.
· Does not grant an immunity from tort or other civil liability or a professional disciplinary action to a health care provider for actions that are outside the skills, education, and training of the health care provider, unless the health care provider undertakes the action in good faith and in response to a lack of resources caused by a disaster or emergency.
· Broadly applies to health care professionals, providers, workers, facilities, and services, including nursing homes.
· Exposure claims.
· Precludes a civil action for damages for injury, death, or loss to person or property against any person if the injury, death, or loss to person or property is caused by the exposure to, or the transmission or contraction of, MERS-CoV, SARS-CoV, or SARS-CoV-2, or any mutation thereof.
· Does not apply if the exposure, transmission, or contraction resulted reckless conduct or intentional misconduct or willful or wanton misconduct.
· Defines "reckless conduct" as “conduct by which, with heedless indifference to the consequences, the person disregards a substantial and unjustifiable risk that the person's conduct is likely to cause an exposure to, or a transmission or contraction of, MERS-CoV, SARS-CoV, or SARS-CoV-2, or any mutation thereof, or is likely to be of a nature that results in an exposure to, or a transmission or contraction of, any of those viruses or mutations. A person is reckless . . . when, with heedless indifference to the consequences, the person disregards a substantial and unjustifiable risk that such circumstances are likely to exist.”
· Prohibits class actions when the immunity above does not apply.
· A government order, recommendation, or guideline does not create a duty of care upon any person that may be enforced in a cause of action or that may create a new cause of action or substantive legal right against any person. Provides a presumption that a government order, recommendation, or guideline is not admissible as evidence that a duty of care, a new cause of action, or a substantive legal right has been established.
· Application. Effective 90 days from approval. Both the healthcare and exposure liability provisions apply retroactively to the state of emergency declared on March 9, 2020 through September 30, 2021.
[bookmark: OklahomaSB300]Oklahoma COVID-19 Public Health Emergency Limited Liability Act, S.B. 300 
(enacted May 12, 2020)
· A health care facility or provider is immune from civil liability for any loss to a person with a suspected or confirmed diagnosis of COVID-19 caused by an act or omission during the COVID-19 public health emergency first declared on March 15, 2020.
· Applies if the act or omission occurred in the course of arranging for or providing COVID-19 health care services for the treatment of the person who was impacted by the decisions, activities or staffing of, or the availability or capacity of space or equipment by, the health care facility or provider in response to or as a result of the COVID-19 public health emergency.
· Does not apply to gross negligence or willful or wanton misconduct.
· Does not apply to health care services provided to a person who did not have a suspected or confirmed diagnosis of COVID-19.
· Effective immediately. Applies to any civil action filed on or after the effective date.
· Remains in effect until October 31, 2020 or until the Governor affirmatively concludes the public health emergency, whichever is later.
[bookmark: Oklahoma1946]Oklahoma S.B. 1946 (enacted May 21, 2020)
· A person is not liable in an action claiming an injury from exposure or potential exposure to COVID-19 if the act or omission alleged to violate a duty of care complied or was consistent with federal or state regulations, a Presidential or Gubernatorial Executive Order, or guidance applicable at the time of the alleged exposure.
· If two or more sources of guidance are applicable to the conduct or risk at the time of the alleged exposure, the person or agent is not liable if the conduct is consistent with any applicable guidance.
· “Guidance” is defined as written guidelines related to COVID-19 issued by the Centers for Disease Control and Prevention, Occupational Safety and Health Administration of the United States Department of Labor, Oklahoma State Department of Health, the Oklahoma Department of Commerce, or any other state agency, board or commission.
· Takes effect immediately. Applies to civil actions filed on or after the effective date.


[bookmark: Oklahoma1947]Oklahoma COVID-19 Product Protection Act, S.B. 1947 (enacted May 21, 2020)
· A person that designs, manufacturers, labels, sells, distributes, or donates disinfecting and cleaning supplies or personal protective equipment during and in response to the COVID-19 public health emergency is not liable for injuries or damage caused by the product’s manufacturing or design, or a failure to provide proper instructions or sufficient warnings.
· Applies only to those who do not make such products in the ordinary course of business.
· A government entity, health care facility, health care provider, first responder, or any business, or the employer or agent of that business, that utilizes a product meeting the qualifications above is not liable for injuries resulting from the selection, distribution, or use of such product.
· Does not apply if a person had actual knowledge that a product was defective when put to the use for which the product was manufactured, sold, distributed, or donated, and acted with deliberate indifference to or conscious disregard of a substantial and unnecessary risk that the product would cause serious injury to others, or acted with a deliberate intention to cause harm.
· Applies to any claim arising on or after the emergency declaration of March 15, 2020.
[bookmark: OregonHB4402]Oregon H.B. 4402 (3d Spec. Session, enacted December 23, 2020)
· A person may not bring a claim for damages related to COVID-19 infection suffered as a result of acts or omissions performed by a school in the course of operating an education program when the school is operating in compliance with COVID-19 emergency rules in effect at the time of the act or omission.
· A person engaged in activities on school property that are not operated by a school may not bring a claim against the school for damages related to COVID-19 infection.
· This immunity does not apply to reckless, wanton or intentional misconduct.
· Applies to K-12 public and private schools and community college districts.
· Does not limit other causes of action or remedies available to an injured party, including under the: 
· Occupational Safety and Health Code;
· Workers’ compensation law;
· State or federal wage and hour laws;
· Federal laws prohibiting discrimination and retaliation; or
· State and federal specialized instruction laws.
· Prohibits a school services employer (custodial or janitorial, nutrition, or transportation) from taking any disciplinary action against a school services employee for reporting or filing a complaint alleging a violation of any law, regulation or standard pertaining to the COVID-19 pandemic.
· Applies to claims arising during the period in which any declaration of a state of emergency related to COVID-19 and any extension of the declaration is in effect.
[bookmark: SouthCarolinaS147]South Carolina S. 147 (enacted April 28, 2021)
· Safe harbor for exposure, healthcare, and product liability claims. A covered entity or individual that reasonably adheres to public health guidance applicable at the time the conduct occurs is immune from liability for any acts or omissions resulting in a coronavirus claim.
· A “coronavirus claim” includes:
· An actual, alleged, or feared exposure to or contraction of coronavirus:
· from the premises of a covered entity; 
· from the operations, products, or services provided on-premises or off-premises for a covered entity; or 
· from the acts or omissions of a covered individual or covered entity, to include the delay or withholding of medical care for the treatment or diagnosis of the coronavirus; 
· Prescribing or dispensing medicines for off-label use to attempt to combat coronavirus; 
· Providing of health care services related to the coronavirus that are outside of a provider's professional scope of practice; or 
· Utilizing equipment or supplies to combat or treat the coronavirus in a manner outside of the equipment's or supplies' normal use in medical practice or in the provision of health care services; or 
· Manufacturing or donating of precautionary equipment or supplies, including personal protective equipment, due to shortages that occurred during the pandemic.
· The protection applies to any business, government entity, or health care facility or provider, and any director, officer, employee, agent, contractor, third-party worker, or other representative of that entity.
· Exception. The liability protection does not apply to grossly negligent, reckless, willful, or intentional misconduct; or a failure to make any attempt to adhere to public health guidance. A claimant must make this showing by clear and convincing evidence, except in medical liability claims, where the standard is a preponderance of the evidence.
· The legislation does not preclude an insured’s claim against an insurer’s business interruption insurance policy.
· Retroactive application. Applies to all civil and administrative causes of action that arise between March 13, 2020, and June 30, 2021, or 180 days after the final state of emergency is lifted for COVID-19, whichever is later, and that are based upon facts that occurred during this period.
[bookmark: SouthDakotaHB1046]South Dakota H.B. 1046 (enacted February 17, 2021)
· Exposure claims
· A person may not bring an action alleging exposure or potential exposure to COVID-19 unless the exposure results in a COVID-19 diagnosis and the exposure is the result of intentional exposure with the intent to transmit COVID-19. 
· In alleging intentional exposure with the intent to transmit COVID-19, a party shall state with particularity the circumstances constituting intentional exposure with the intent to transmit COVID-19 including all duty, breach, and intent elements and establish all elements by clear and convincing evidence. 
· These requirements also explicitly apply to premises liability claims.
· Medical liability claims
· A health care provider is not liable for any damages for causing or contributing, directly or indirectly, to the death or injury of a person as a result of the health care provider's acts or omissions in response to COVID-19.
· Broadly applies to any health care professional or health care provider.
· This liability protection applies to a wide range of conduct, such as treating individuals with confirmed or suspected COVID-19 cases, prescribing medications for off-label use to treat COVID-19, an acts of omissions while providing healthcare to persons unrelated to COVID-19 when the act or omission supports the state’s response to COVID-19.
· Does not apply to gross negligence, recklessness, or willful misconduct.
· Product liability claims
· Any person that designs, manufactures, labels, sells, distributes, or donates disinfecting or cleaning supplies, personal protective equipment, or a qualified product in response to COVID-19 is not liable in a civil action alleging personal injury, death, or property damage caused by or resulting from the design, manufacturing, labeling, selling, distributing, or donating of the product or a failure to provide proper instructions or sufficient warnings.
· A “qualified product” includes:
· Personal protective equipment used to protect the wearer from COVID-19 or to prevent the spread of COVID-19;
· Medical devices, equipment, and supplies used to treat COVID-19, including medical devices, equipment, or supplies that are used or modified for an unapproved use to treat COVID-19 or to prevent the spread of COVID-19;
· Medical devices, equipment, and supplies used outside of their normal use to treat COVID-19 or to prevent the spread of COVID-19;
· Medications used to treat COVID-19, including medications prescribed or dispensed for off-label use to attempt to treat COVID-19;
· Tests to diagnose or determine immunity to COVID-19; or
· Any component of the items above.
· Does not apply to gross negligence, recklessness, or willful misconduct.
· Retroactive application
· Applies to any exposure, injury, latent injury, damages claim, cause of action, or loss that occurs, accrues, or begins, whether known or unknown, or latent between January 1, 2020 and December 31, 2022.
[bookmark: Tennessee]Tennessee COVID-19 Recovery Act, S.B. 8002 (enacted August 17, 2020)
· Provides liability protections for claims “arising from COVID-19” which means injuries caused or resulted from actual, alleged, or possible exposure to or contraction of COVID-19, or caused by or resulting from services, treatment, or other actions in response to COVID-19. The scope of the Tennessee law is broadly worded to include premises liability, product liability, and medical liability claims, including:
· Implementing policies and procedures to prevent or minimize the spread of COVID-19;
· Testing;
· Monitoring, collecting, reporting, tracking, tracing, disclosing, or investigating COVID-19 related information;
· Using, designing, manufacturing, providing, donating, or servicing precautionary, diagnostic, collection, or other health equipment or supplies, such as personal protective equipment;
· Closing or partially closing to prevent or minimize the spread of COVID-19;
· Delaying or modifying the schedule or performance of any medical procedure; or
· Providing services or products in response to government appeal or repurposing operations to address an urgent need for personal protective equipment, sanitation products, or other products necessary to protect the public.
· A claim alleging loss, injury, or death from COVID-19 must prove by clear and convincing evidence that the injury was caused by gross negligence or willful misconduct.
· In COVID-19 cases brought against the state under the Tennessee Governmental Tort Liability Act, a claimant must prove by clear and convincing evidence that injury was caused by the state or a state employee’s gross negligence.
· In COVID-19cases brought against an employee if a government entity, a claimant must prove by clear and convincing evidence that the employee’s act or omission was willful, malicious, criminal, or performed for personal gain. The pleading standard and certificate of good faith requirements above also apply.
· Limits the liability of public institutions of higher education for any loss, damage, injury, or death arising from COVID-19 by requiring a claimant to prove by clear and convincing evidence that the injury was caused by gross negligence or willful misconduct.
· All claims above must be filed in a verified complaint pleading specific facts with particularity.
· Any claim alleging exposure to or contraction of COVID-19 must include a certificate of good faith stating that the claimant or claimant’s counsel has consulted with a physician duly licensed to practice in the state or a contiguous bordering state, and the physician has provided a signed written statement that the physician is competent to express an opinion on exposure to or contraction of COVID-19 and believes the injury was caused by an alleged act or omission of the defendant.
· Takes effect immediately and applies to all claims arising from COVID-19, except those which, on or before August 3, 2020: (1) a complaint or civil warrant was filed; (2) a notice of a claim was with the Tennessee claims commission; or (3) notice was satisfied under the laws pertaining to healthcare liability claims.
· Sunsets on July 1, 2022, but continues to apply to any loss, illness, injury, or death occurring before that date where otherwise applicable.
[bookmark: TexasSB6]Texas S.B. 6 (enacted June 14, 2021)
· Liability protection from exposure claims
· A person is not liable for injury or death caused by exposing an individual to a pandemic disease during a pandemic emergency unless a plaintiff establishes that:
· The person who exposed the individual:
· Knowingly failed to warn the individual of or remediate a condition that the person knew was likely to result in the exposure of an individual to the disease, provided that the person:
· Had control over the condition;
· Knew that the individual was more likely than not to come into contact with the condition; and
· Had a reasonable opportunity and ability to remediate the condition or warn the individual of the condition before the individual came into contact with the condition; or
· Knowingly failed to implement or comply with government-promulgated standards, guidance, or protocols intended to lower the likelihood of exposure to the disease that were applicable to the person or the person ’s business, provided that:
· The person had a reasonable opportunity and ability to implement or comply with the standards, guidance, or protocols;
· The person refused to implement or comply with or acted with flagrant disregard of the standards, guidance, or protocols; and
· The government-promulgated standards, guidance, or protocols that the person failed to implement or comply with did not, on the date that the individual was exposed to the disease, conflict with government-promulgated standards, guidance, or protocols that the person implemented or complied with; and
· Reliable scientific evidence shows that the failure to warn the individual of the condition, remediate the condition, or implement or comply with the government-promulgated standards, guidance, or protocols was the cause in fact of the individual contracting the disease.
· If there are conflicting standards, guidelines, or protocols, a person that makes a good faith effort to substantially comply with at least one source fulfills the requirement above.
· Expert report requirement. 
· Within 120 days of filing an answer to a claim, the claimant must serve on the defendant an expert report providing a factual and scientific basis for the assertion that the defendant ’s failure to act caused the individual to contract a pandemic disease; and a CV of each expert.
· A defendant must file an objection to the sufficiency of the report within 21 days of service or filing an answer.
· If a court finds that a report does not represent an objective, good faith effort to provide a factual and scientific basis, it may give the plaintiff one opportunity to cure a deficiency in the report within 30 days.
· If a sufficient report is not timely served, the court must dismiss the claim with prejudice and award the defendant reasonable attorneys’ fees and costs.
· An expert report is not admissible evidence, may not be used in a deposition, trial, or other proceeding, and may not be referred to by any party.
· Limits depositions prior to serving an expert report to two.
· Health care liability protection
· A physician, health care provider, or first responder is not liable for an injury or death arising from care, treatment, or failure to provide care or treatment relating to or impacted by a pandemic disease or a disaster declaration related to a pandemic disease.
· This liability protection does not apply to reckless conduct or intentional, willful, or wanton misconduct.
· To assert this defense, the physician, health care provider, or first responder must prove by a preponderance of the evidence that:
· A pandemic disease was a producing cause of the care, treatment, or failure to provide care or treatment that allegedly caused the injury or death; or
· The individual who suffered injury or death was diagnosed or reasonably suspected to be infected with a pandemic disease at the time of the care, treatment, or failure to provide care or treatment. A plaintiff can overcome this defense by proving by a preponderance of the evidence that pandemic disease was not a producing cause of the individual’s injury or death.
· A physician, health care provider, or first responder who intends to raise the defense above must provide a claimant with specific facts supporting the defense not later than the later of: 
· The 60th day after the date the claimant serves an expert report on the physician, health care provider, or first responder; or
· The 120th day after the date the physician, health care provider, or first responder files an original answer in the suit.
· Care, treatment, or failure to provide care or treatment relating to or impacted by a pandemic disease or a disaster declaration related to a pandemic disease is broadly defined to include:
· Screening, assessing, diagnosing, or treating an individual who is infected or suspected of being infected with a pandemic disease;
· Prescribing, administering, or dispensing a drug or medicine for off-label or investigational use to treat an individual who is infected or suspected of being infected with a pandemic disease;
· Diagnosing or treating an individual who is infected or suspected of being infected with a pandemic disease outside the normal area of the physician ’s or provider ’s specialty, if any;
· Delaying or canceling nonurgent or elective medical, surgical, or dental procedures;
· Delaying, canceling, or not accepting in-person appointments for office or clinical visits, diagnostic tests, scheduled treatment, physical or occupational therapy, or any other diagnosis or treatment of an illness or condition not related to a pandemic disease;
· Using medical devices, equipment, or supplies outside of their normal use, including using or modifying such devices, equipment, or supplies for an unapproved use, to treat an individual who is infected or suspected of being infected with a pandemic disease;
· Conducting tests on or providing treatment to an individual who is infected or suspected of being infected with a pandemic disease outside the premises of a health care facility;
· Acts or omissions caused by a lack of personnel or staffing, facilities, medical devices, supplies, or other resources attributable to a pandemic disease that renders a physician, health care provider, or first responder unable to provide the same level or manner of care to any individual that otherwise would have been acquired in the absence of the disease; and
· Acts or omissions arising from the use or nonuse of personal protective equipment.
· The health care liability protections apply to claims arising from care beginning on the date that the president or governor makes a disaster declaration related to a pandemic disease and ending on the date that the declaration terminates.
· Product liability protection
· A person who designs, manufactures, sells, or donates certain products during a pandemic emergency is not liable for personal injury, death, or property damage caused by the product unless:
· The person: (1) had actual knowledge of a defect in the product when the product left the person ’s control; or (2) acted with actual malice in designing, manufacturing, selling, or donating the product; and (3) the product presents an unreasonable risk of substantial harm to an individual using or exposed to the product.
· Similar liability protection applies to claims alleging a failure to warn or provide adequate instructions and claims alleging injuries caused by a person ’s selection, distribution, or use of certain products during a pandemic emergency.
· The product liability protection applies to:
· Personal protective equipment;
· Medical devices, equipment, and supplies used during a pandemic emergency or to treat individuals infected or suspected to be infected with a pandemic disease, including devices, equipment, and supplies used or modified for an unapproved use to treat or prevent the spread of the disease or used outside of their normal use to treat or prevent the spread of the disease;
· Drugs, medicines, or vaccines used to treat or prevent the spread of a pandemic disease, including drugs, medicines, or vaccines prescribed, dispensed, or administered for an unapproved use in an attempt to treat or prevent the spread of the disease or used outside of their normal use in an attempt to treat or prevent the spread of the disease;
· Tests to diagnose or determine immunity to a pandemic disease;
· Commercial cleaning, sanitizing, or disinfecting supplies used to prevent the spread of a pandemic disease; or
· Any component of these products.
· Liability of educational institutions
· An educational institution is not liable for damages or equitable monetary relief arising from a cancellation or modification of a course, program, or activity of the institution if the cancellation or modification arose during a pandemic emergency and was caused, in whole or in part, by the emergency.
· This liability protection applies to public or private preschools, child-care facilities, primary or secondary schools, colleges and universities, and other institutions of higher education.
· Applicability
· The liability protections are retroactive to an action commenced on or after March 13, 2020 for which a judgment has not become final.
Utah S.B. 3002 (enacted April 22, 2020) (medical liability)
· This legislation provides several liability protections to health care providers who treat patients during a major public health emergency. The bill is not COVID-19 specific. The protections apply regardless of whether a health care provider is compensated or not.
· General standard of care during emergency. A health care provider is immune from civil liability when:
· health care is provided in good faith to treat a patient for the illness or condition that resulted in the declared major public health emergency; or
· the act or omission was the direct result of providing health care to a patient for the illness or condition that resulted in the declared major public health emergency; and
· the acts or omissions of the health care provider were not grossly negligent or intentional or malicious misconduct.
· Acting outside scope of practice. During a major public health emergency is not a breach of the applicable duty of care for a health care provider to provide care that is not within the provider’s education, training, or experience when:
· acting within the licensed scope of practice;
· the care is provided in good faith to treat a patient for the illness or condition that resulted in the emergency; or
· there is an urgent shortage of health care providers as a direct result of the emergency; and
· the acts are not grossly negligent, or intentional or malicious misconduct.
· Unapproved use of drug or device. A health care provider is not subject to civil or criminal liability, sanctions against the provider’s license if the provider uses a prescription drug or device to treat a patient diagnosed with the illness or condition that resulted in the emergency that has been approved for sale but not approved (indicated) for the illness or condition at issue. 
· To qualify, the treatment must be within the scope of the provider’s license, the treatment must be provided in accordance with the most current written recommendations issued by a federal government agency, and the provider must describe the positive and negative outcomes of the treatment with the patient or patient’s representative and document consent.
· If there are two or more written recommendations of an agency, a healthcare provider qualifies by satisfying the most current written recommendations of any one agency.
· Does not apply to gross negligence, or intentional or malicious misconduct.
· Use of investigational drug or device. A health care provider not subject to civil or criminal liability, or sanctions against the provider’s license for any harm resulting from the provider’s treatment of a patient with an investigational drug or device during a major public health emergency for a condition that resulted from that emergency.
· A physician is not required to make such a treatment available or agree to administer an investigational drug or treat a patient with an investigational device.
· Does not create a private right of action against a heath care provider for the above or against a manufacturer what refuses to provide a patient with an investigational drug or device.
· Takes effect immediately upon enactment, August 17, 2020.
[bookmark: Utah_3007]

Utah S.B. 3007 (enacted May 4, 2020) (premise liability)
· A person is immune from civil liability for damages or an injury result from exposure of an individual to COVID-19 on the premises owned or operated by the person, or during an activity managed by the person.
· Does not apply to willful misconduct, reckless infliction of harm, or intentional infliction of harm.
· Does not modify application of Utah’s Workers’ Compensation Act, Occupational Disease Act, Occupational Safety and Health Act, or Governmental Immunity Act.
· Effective immediately.
[bookmark: VirginiaSB5082]Virginia S.B. 5082 (enacted October 7, 2020)
· Applies to a licensed hospice, home care organization, private provider of behavioral health and developmental services, assisted living facility, or adult day care center.
· A provider is not liable for injury or wrongful death arising from the delivery or withholding of care to a patient, resident, or person receiving services who is diagnosed, or believed to be infected, with COVID-19 when the emergency and subsequent conditions caused by the emergency result in a lack of resources, attributable to the disaster, that render the provider unable to provide the level or manner of care that otherwise would have been required in the absence of the emergency and that resulted in the injury or wrongful death at issue.
· Does not apply to gross negligence or willful misconduct.
· Applies to causes of arising between March 12, 2020 and the conclusion of the COVID-19 state of emergency.
[bookmark: WashingtonSSB5271]Washington S.S.B. 5271 (enacted May 10, 2021)
· Health care provider liability protection.
· During the declared COVID-19 state of emergency, the standard of care for determining the liability of health care providers and facilities will, if relevant, take into account whether the act or omission:
· Was in good faith based upon federal, state, or local government  guidance, direction, or recommendations in response to the pandemic that are applicable to the health care provider; or
· Was due to a lack of resources including, but not limited to, available facility capacity, staff, and supplies, directly attributable to the pandemic; and
· Such failure was a proximate cause of the injury complained.
· If a health care provider presents the type of evidence above, the injured patient may present rebuttal evidence, so long as such evidence is otherwise admissible.
· This liability protection is retroactive to February 29, 2020 and ends upon termination of the state of emergency.


[bookmark: WestVirginiaSB277]West Virginia COVID-19 Jobs Protection Act, S.B. 277  (enacted March 19, 2021)
· There is no claim against any person, business, health care facility or provider, or other person for loss, damage, physical injury, or death arising from COVID-unless a person engaged in intentional conduct with actual malice. 
· This provision includes claims alleging injuries from exposure to COVID-19; medical care provided to treat COVID-19 or delaying or modifying medical procedures; collecting, reporting, tracking, tracing, disclosing, or investigating COVID-19 exposure or other COVID-19-related information, among other activities.
· A person that designs, makes, sells, or donates a (1) qualified product or (2) household disinfecting or cleaning supplies or personal protective equipment in response to COVID-19 that does not make such products in the ordinary course of the person’s business is not liable for any personal injury, death, or property damage caused by the product’s manufacturing or design, or a failure to provide sufficient warnings.
· A “qualified product” includes:
· Personal protective equipment used to protect the wearer from COVID-19 or prevent the spread of COVID-19; 
· Medical devices, equipment, and supplies used to treat COVID-19 including products that are used or modified for an unapproved use to treat COVID-19 or prevent the spread of COVID-19; 
· Medical devices, equipment, or supplies utilized outside of the product’s normal use to treat COVID-19 or to prevent the spread of COVID-19; 
· Medications used to treat COVID-19 including medications prescribed or dispensed for off-label use to attempt to combat COVID-19; 
· Tests to diagnose or determine immunity to COVID-19; and 
· Components of qualified products.
· This product liability protection does not apply if a person had actual knowledge of a defect when put to the use for which the product was made; and acted with conscious, reckless, and outrageous indifference to a substantial and unnecessary risk that the product would cause serious injury to others; or acted with actual malice.
· Establishes a one-year statute of limitations for COVID-19 product liability claims.
· Provides that, when awarded, workers’ compensation benefits are the sole and exclusive remedy for an injury, disease, or death caused by COVID-19 in covered employment.
· The law does not apply to contract-related claims.
· Applies retroactively to any cause of action accruing on or after January 1, 2020.
[bookmark: Wisconsin]

Wisconsin A.B. 1038 (2019 Wis. Act 185) (enacted April 15, 2020)
· Health care professionals, health care providers, and their employees, agents, and contractors are immune from civil liability for death or injury to any individual if:
· The act or omission occurred during the COVID-19 state of emergency or the 60 days following the termination of the state of emergency;
· The acts or omissions relate to health care services provided or not provided in good faith, or are substantially consistent with:
· Any direction, guidance, recommendation, or other statement made by a federal, state, or local official to address or in response to the COVID-19 emergency; or
· Any guidance published by the department of health services, the federal department of health and human services, or any divisions or agencies of the federal department of health and human services relied upon in good faith. 
· Does not apply to reckless or wanton conduct or intentional misconduct. 
· Any person that engaged in the manufacturing, distribution, or sale of “emergency medical supplies” is not liable for the death of or injury to an individual caused by the products donated or sold. This protection applies only if the products are donated or sold at cost. Charitable organizations that distribute emergency medical supplies free of charge are also covered by the liability protection.
· Amends an existing law that immunizes persons that sell at cost or donate food or emergency household products to a charitable organization or governmental unit in response to a state of emergency unless the harm was caused by willful or wanton acts or omissions, Wis. Code § 895.51, to apply to “emergency medical supplies” related to COVID-19.
· “Emergency medical supplies” is defined as “any medical equipment or supplies necessary to limit the spread of, or provide treatment for, a disease associated with the [COVID 19 public health emergency], including life support devices, personal protective equipment, cleaning supplies, and any other items deemed necessary by the secretary of health services.
· Does not apply to willful or wanton acts or omission, per existing law.
· Applies only during the period of the public health emergency.
· Presumes that when a first responder contracts COVID-19 during the public health emergency and 30 days after termination of the emergency that the injury is due to the person’s employment and compensable through a workers’ compensation claim. “First responder” includes an employee or volunteer for any employer that provides firefighting, law enforcement, or medical treatment of COVID-19, and who has regular, direct contact with, or is regularly in close proximity to, patients or other members of the public requiring emergency services.
[bookmark: WisconsinSB1]Wisconsin S.B. 1 (Spec. Sess.) (enacted February 25, 2021)
· An entity is immune from civil liability for death, injury, or damage caused by an act or omission resulting in exposure to COVID-19 except for reckless or wanton conduct or intentional misconduct.
· “Entity” is broadly defined to include businesses, government entities, schools, and nonprofit organizations and any owner, employee, agent, or independent contractor, paid or unpaid, of that entity.
· Apply retroactively to March 1, 2020, except that it does not apply to an action filed before enactment.
Wyoming S.F. 1002 (enacted May 20, 2020)
· A business entity that follows the instructions of a state, city, town or county health officer in responding to a public health emergency is immune from liability arising from complying with those instructions or acting in good faith.
· Amends an existing Wyoming law that provides immunity during a public health emergency to any health care provider or other person, who in good faith follows the instructions of a state health officer from any liability arising from complying with those instructions.
· Does not apply to gross negligence or willful or wanton misconduct.
· Applies during a public health emergency.
· From January 1 to December 30, 2020, it is presumed that the risk of contracting COVID-19 was increased by the nature of the employment, allowing employees in covered employment sectors who contract COVID-19 to file a workers’ compensation claim.
· Effective immediately upon enactment (May 20, 2020).
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