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Executive Summary

The Problem
+ Plaintiffs’ lawyers have become the primary beneficiaries of state consumer protection
laws. While settlements provide consumers with no more than a few dollars, the lawyers
who invent such cases get millions in fees. Such litigation results in needlessly higher
prices, less consumer choice, and a drain on the economy.

+ Lawyers bring massive class actions on behalf of individuals who experienced no financial
loss or where reasonable consumers were not misled by the advertisement or practice at
issue.

+ The laws’ vague prohibition of “unfair” or “deceptive” practices, allows plaintiffs’ lawyers
to pursue ridiculous lawsuits, even for conduct that is already closely regulated by
government agencies.

+ Consumer protection laws provide for relaxed evidentiary standards, high damages, and
recovery of attorneys fees and costs because they were intended to provide a remedy for
fraud in day-to-day consumer purchases. Lawyers misuse these statutes as an alternative
to personal injury, wrongful death, and other actions where the law already provides an
appropriate remedy.

Key Findings
+ Over the past two years, there has been a surge of consumer class action lawsuits,
particularly in California courts, against food makers.

+ Plaintiffs’ lawyers are bringing “economic loss” claims in order to avoid the need to find an
injured client or prove a product is defective. For example, “no injury” class actions against
pharmaceutical and auto makers claim there is a problem with a product that lowered its
value, even if it worked fine for those who sue.

+ Some courts have inappropriately allowed plaintiffs’ lawyers to use state consumer
protection laws to create a way to bring private lawsuits under state laws for which the
legislature provided only for government enforcement.

+ Some advocacy groups are using consumer protection laws to achieve political goals
that they cannot achieve through the legitimate legislative process. These lawsuits often
attempt to impose an advocacy group’s extreme agenda to limit consumer choices.

Solutions
+ Courts and legislatures each have a role to play in restoring sanity to consumer protection
litigation.

+ Courts should require attorneys who bring such lawsuits to show that their clients were
reasonably misled into making a purchase and suffered an actual injury as a result. Courts
should interpret the prohibition on “unfair” and “deceptive” practices in a commonsense
manner and preclude use of consumer protection laws to bring lawsuits in areas for which
they were not intended.

+ Where state laws are written so broadly as to require courts to permit lawsuits that are
driven by creative plaintiffs’ lawyers rather than consumers, or where judges fail to rein in
this unhinged consumer litigation, state legislators can and should act.



The Consumer Lawsuit Industry

Over one hundred
Consumer protection laws were intended to provide a remedy for people who are consumer class actions
duped by false advertising or misleading practices in their day-to-day purchases, were filed against food
but, lately, the primary beneficiaries are plaintiffs’ lawyers. By taking advantage of
the laws’ vague prohibition of “unfair or deceptive practices,” plaintiffs’ attorneys
and some advocacy groups are transforming them from serving a legitimate

makers in 2012 alone,
five times the number

function for consumers into a virtual lawsuit production factory. As a result of filed four years earlier.
these suits, consumers get less choice in products and services, higher prices, The lawsuits literally
and unnecessary disclaimers. Those who take the time to fill out the paperwork cover products from

resulting from a settlement may get a few dollars or a coupon off their next soup to nuts.
purchase, while the attorneys who ginned up the lawsuit take home millions.

These lawsuits would be laughable if they were not so costly for consumers

and for the employers who have to defend against them. Companies are paying
millions of dollars in legal fees in order to defend against frivolous and outrageous
lawsuits drummed up by entrepreneurial plaintiffs’ attorneys. For example, Subway faces, not
one, but seven, class action lawsuits asserting that its “footlong” subs sometimes come out of
the oven measuring 11%2 inches or so.! Plaintiffs’ lawyers accused Taco Bell of misrepresenting
its tacos as made with “ground beef,” a suit that the lawyers withdrew after the company took
to the newspapers and Internet to protect its reputation by explaining that ingredients adding
spices and texture does not alter the meat-content of its product.2

Other lawsuits, which are among the few to be dismissed, have posed such lofty questions

as whether Greek yogurt is “Greek” or “yogurt,” and is “Sugar in the Raw” sufficiently raw?*
Plaintiffs’ lawyers in six states recently accused Anheuser-Busch of watering down its beer,®
claiming it has three-tenths of a percent less alcohol than claimed on its label.® Another
example involved the maker of Nutella, who recently caved to the pressure of an outlandish
lawsuit. The company settled allegations that consumers believed that the chocolate, hazelnut
spread, for which the sugar and fat content is fully disclosed on the label, is healthy.” Now,
lawyers claim that consumers are misled into believing that products such as Froot Loops, Pop
Tarts, Fruit Roll-Ups, and Super Mario Fruit Snacks are made of real fruit or are nutritious.®
Makers of healthy products are not immune from these lawsuits. Plaintiffs’ lawyers
have sued sellers of frozen vegetables, granola bars, and juice, claiming that the

products are not “all natural.” “Kellogg agreed to set

up a $4 million fund. And
Lawyers attempt to strike it rich — they target product after product and sometimes the complaint against
name the same person over and over as their purported client. Occasionally, they class action lawyers, like
hi’F t_he jackpot. For_ ipstanqe, a lawsuit tgrgeting Kellogg’s advertisin_g of I_:rosted you, is always this: The
Mini-Wheats as raising children’s attentiveness led to a settlement in which
the lawyers would take home millions. An appellate court initially computed the
amount to be equivalent to $2,100 per hour, while the settlement offered class

person who thought he
was treating his kids’

members, at most, $15.° ADHD with Frosted Mini-
Wheats gets $15 tops;
Given the generous recovery available and lesser evidence required, you get a million bucks

entrepreneurial plaintiffs’ lawyers frequently tack on consumer claims in personal or something. It doesn’t
injury, product liability, and wrongful death lawsuits, or use them as an alternative
to proving an actual injury. For instance, Toyota settled highly questionable
unintended acceleration cases brought on behalf of people who did not
experience a problem for $1.2 billion.' -Robert Siegel of NPR speaks
with Tim Blood, who brought

the Frosted Mini-Wheats
lawsuit.

sound fair at some level.”




Legislators intended consumer protection laws to be enforced by government agencies;
however, lawyers are misusing these laws to create new rights to sue. Advocacy groups also
are taking advantage of consumer protection laws to achieve regulatory objectives through
judicial rulings in plaintiff-friendly courts. This bypasses the normal democratic political process
and is a blatant abuse of consumer protection statutes.

These lawsuits not only harm companies, they hurt consumers who, as a result, pay higher
prices and are deprived of new products and choices. The lawsuit business also harms the
economy as employers are forced to redirect money from job creation to defending their
products in court.

Courts and legislatures each have a role to play to ensure consumer protection laws help
consumers and to end what has become a courtroom casino for lawyers. Judges must
demand that such lawsuits involve an actual injury caused by an allegedly deceptive

practice, not speculative or hypothetical harms. They can interpret “unfair” and “deceptive”

in a commonsense manner, dismissing cases where reasonable consumers would not have
been deceived. Courts should reject plaintiffs’ lawyer attempts to use consumer protection
claims just to get relaxed evidentiary standards, higher damages, and fees. When government
agencies regulate a product or service, courts should defer to their policy making expertise.
Legislators can and should take action where state law is unclear and allows abuse, or a
judicial interpretation needs correction. These and other steps can restore consumer protection
laws to their intended purpose.




The Origin of the Problem

“A certain class of

Before the adoption of consumer protection laws, those who were misled when lawyers, especially in large
purchasing a product or service relied on common law fraud or contract claims. communities, will arise to
Neither type of claim, however, provided an effective means to stop deceptive ply the vocation of hunting

conduct before it resulted in harm or when the injury was small. For those
reasons, Congress established the Federal Trade Commission (FTC) in 1914
and expanded its authority to regulate consumer transactions in 1938. States i
later adopted similar, broad laws, but, unlike the federal government, provided for these suits ... no man can
enforcement through private lawsuits in addition to government action. The failure estimate.”

to adequately differentiate between enforcement actions by state regulators

up and working up such
suits. . . . The number of

and what are often profit-driven or agenda-oriented private claims created - U.S. Senator William

the opportunity for lawsuit abuse. Joel Stone (D-Missouri),
expressing concern on a

Why Congress Said No to Private Lawsuits proposed amendment that

would have authorized
private lawsuits under the

When Congress first established the FTC, it considered including a private right FTC Act

of action. The legislative history of the FTC Act documents that there were many
concerns with this proposal. There was unease that the vagueness of the terms
“unfair” and “deceptive” could lead to limitless lawsuits by attorneys who made
their vocation through “hunting up and working such suits.”"" Members also
expressed concern that, given the broad working of the statute, employers would have no way
of knowing whether an advertisement or a business practice was illegal until hit with a lawsuit.
Members feared that “[tihe number of these suits . . . no man can estimate.”?

Congress addressed these concerns by rejecting private lawsuits and focusing on public law
enforcement. In a bipartisan vote, Congress firmly rejected inclusion of a private right of action
under the FTC law."”® Congress created the FTC, a five-person nonpartisan commission, whose
membership would have expertise in the business environment, to justly determine whether

a practice is unfair or deceptive." The Commission’s authority would be primarily injunctive in
nature, meaning that, after finding a deceptive practice, it would issue an order requiring the
offender to cease and desist from the activity. If the offender disobeyed the order, then the
Commission could impose hefty fines.

States Adopt Consumer Protection Laws

In the 1960s, states began adopting their own “mini-FTC acts,” which, like the federal law,
incorporated a broad prohibition on unfair or deceptive conduct. The purpose of these state
laws was to supplement federal consumer protection enforcement by using the financial and
human resources of state attorneys general and other government officials to protect the
state’s consumers.

When state legislatures adopted consumer protection laws, some included private rights of
action. Many state laws, like the FTC Act, initially did not allow private lawsuits, but were later
amended to permit them." In order to provide an incentive to bring what legislators believed
would be small claims arising out of day-to-day consumer purchases, some of these statutes
provide for statutory damages, a minimum amount of recovery even if the actual financial loss
is less than the amount set by law. For the same reason, many of these laws also provide each
prevailing plaintiff with an award to cover attorneys’ fees and legal costs. Finally, some of these
laws provide for “treble” (triple) damages to punish a defendant for wrongful conduct and provide
an additional incentive for bringing such claims, while not necessarily requiring a showing that the
defendant acted with the type of malice ordinarily required for punitive damages.'®



The Problematic Lack of Distinction Between
Government Enforcement and Private Lawsuits

In authorizing private lawsuits under broad consumer protection laws, some state legislatures,
perhaps inadvertently, did not fully consider the fundamental difference between government
enforcement and private litigation.

Government enforcement is primarily injunctive in nature and can stop deceptive conduct
before it causes harm. Private lawsuits are retroactive and seek to punish companies for
conduct that they may not have known was wrong. Government enforcement is based

on considerations of the broad public interest and policy, while private lawsuits are often
motivated by money or a particular interest group’s social or political agenda. Government
enforcement is constrained by human and financial resources, priorities, and, most
importantly, public accountability. Private lawsuits are limited only by the entrepreneurial
spirit of plaintiffs’ lawyers to develop claims, find an individual to serve as a plaintiff, and file
what may be a cookie-cutter complaint.

In the absence of an explicit distinction between public enforcement and private lawsuits,
courts in some states have interpreted consumer protection statutes to simply extend the broad
authority of the attorney general or state consumer protection official to private lawyers with
their own agendas. Many state consumer protection laws do not clearly require a plaintiff to
show that he or she relied on the advertisement or practice at issue when making a purchase
or that the plaintiff experienced an actual out-of-pocket loss. In addition, some courts have cast
aside any limitation on such actions, such as by requiring that such lawsuits involve economic
losses from purchases of consumer products, as opposed to personal injuries.”” As a result,
consumer protection laws have morphed into a type of universal lawsuit, providing a means to
circumvent the usual evidentiary requirements, obtain statutory or treble damages, and seek
recovery of attorneys’ fees that are otherwise not allowed.




No Deception, No Injury, No Problem

Some state courts have interpreted consumer protection laws so broadly as to dispense with
simple requirements that keep lawsuits in check. This has led to widespread abuse.

Fundamental Requirements of Proof in Private Lawsuits

Before an individual brings a lawsuit based on purchase of a product or service, one would
reasonably expect that he or she can show four basic elements:

+ the person experienced an injury — a loss of money or property — stemming from the
purchase;

+ the person was misled or deceived by a representation made;

+ the person saw or heard an advertisement or was subject to allegedly unfair or deceptive
conduct; and

+ the deception led the person to act in a way that he or she otherwise would not have,
such as by purchasing the product or service.

Without such reasonable limits, entrepreneurial lawyers can recruit clients to play the lawsuit
lottery. Consumer protection claims today routinely attempt to skirt these basic requirements
that separate private lawsuits from government enforcement.

Lawsuits Without an Injury

Perhaps the most fundamental requirement to bringing a lawsuit is that the plaintiff has
experienced an injury. This core principle of standing ensures that courts decide only actual
controversies and do not use their power in cases based on hypothetical or speculative harms.
But some courts have interpreted state consumer protection statutes as allowing citizens to
bring lawsuits on behalf of the general public whether or not anyone has actually been harmed.
This opens the door for courts to permit individuals who have never been harmed to sue and
recover a cash award.

California’s Consumer Lawsuit Nightmare

Removing such limits on lawsuits wreaked havoc in California. In 2004, California Supreme
Court Justice Janice Rogers Brown, now a judge on the U.S. Court of Appeals for the Ninth
Circuit, recognized that consumer lawsuits in her state became a “growth industry” after the
court adopted a “sweeping” construction of its consumer protection law that did away with the
need for standing.’® Voters attempted to rein in the plaintiffs’ attorneys with the enactment of
Proposition 64; however, the state still has a long way to go.

Under California’s “Unfair Competition Law” (UCL), plaintiffs’ lawyers launched an unending
attack on businesses all over the state. For example, thousands of suits were filed against
auto dealers and homebuilders for technical violations. These violations included using the
wrong font size or abbreviations, such as “APR,” instead of “Annual Percentage Rate”, in
advertisements or contracts, and travel agents were targeted for not posting their license
numbers on their websites.'® They sued nail salons in Riverside and San Bernardino

that used the same nail polish bottle for more than one customer.2° They sued a national
lock manufacturer for labeling locks as “Made in the U.S.A.,” when the locks included six
screws made in Taiwan.?' Another UCL suit was filed against Colorado Grill, a Fresno fast-
food restaurant, claiming that the restroom mirror was an inch too high to meet disability
requirements.2? To show just how bad it was, one Beverly Hills law firm filed more than 2,200
claims against restaurants and auto repairs shops on behalf of a front corporation located in
Santa Ana.2® The claims were based on technical violations of the state’s Automotive Repair



Act. The law firm sent the defendants settlement offers that demanded payments ranging from
$6,000 to $26,000.24

Small businesses were not the only targets of these lawsuits, as plaintiffs’ lawyers also sued
AOL Time Warner, Disney, and Metro-Goldwyn-Mayer for using movie reviews from critics who
received perks for their reviews.2 Public outrage led California voters to overwhelmingly pass
Proposition 64 in 2004,2¢ which reduced the potential for abuse of the law in this way; however,
plaintiffs’ lawyers continue to take advantage of other aspects of California’s broad consumer
law. California continues to find itself among the top Judicial Hellholes in the country because
of the sweeping consumer protection lawsuit abuse that is allowed to occur in the courts.

No Injury, No Standing to Sue

While California presents an extreme example of how consumer lawsuits can spin out of
control, this type of abusive litigation occurs in other areas as well. The District of Columbia has
adopted some of the broadest consumer law language in the country with respect to the lack

of a need to show an injury.?” Fortunately, court rulings have helped place reasonable bounds
on the resulting lawsuits through adhering to the core principle that only those who are injured
have standing to sue.

In 2011, the District’s highest court considered two absurd cases. In the first case, Alan
Grayson, a member of Congress from Florida, sued AT&T and others on behalf of D.C.
residents and the city claiming that phone card companies somehow misled consumers by
not turning over leftover balances on calling cards (referred to as “breakage”) to the city as
“unclaimed property.” In the second case, Paul Breakman, a District resident, sued AOL

for offering better deals to new members than current members for the same basic internet
service. Mr. Breakman, however, was not even an AOL member himself, yet he sought actual
damages, treble damages, punitive damages, an injunction, and reasonable attorneys’ fees
against AOL for each individual D.C. subscriber.

The District’s highest court dismissed both claims, which threatened to make the nation’s
capital a magnet for consumer lawsuit abuse.?® The D.C. Court of Appeals found that while
Mr. Grayson at least alleged that he bought a calling card in the District, he failed to identify
anything the company said that misled consumers about the obvious nature of calling cards
that would make them think the city or a charity would receive any leftover balance. Mr.
Breakman, the Court found, lacked standing to bring a suit. In other words, he had not made
even a rudimentary showing that he suffered an injury.?® The requirement of standing, the
Court recognized, ensures that a person who sues has a personal stake in the outcome of

a controversy and that judicial power is used only to redress or otherwise protect a person
against injury.

The broader message of these well-reasoned decisions is that a person or organization that
sues for generous damages and attorneys’ fees must show “concrete injury-in-fact to himself.”
The alternative, the court recognized, “would open our courts to any person from anywhere
who decides to lodge a complaint labeled as a ‘representative action’ under the [consumer
protection law], even though that person has suffered no injury-in-fact related to a District of
Columbia merchant’s unlawful trade practice.”°

While many of the courts have issued well-reasoned decisions, plaintiffs’ attorneys continue to
file these types of lawsuits because they understand that it only takes one bad decision from a
court in a judicial hellhole for them to receive a huge payday. Until state legislators tighten up
the consumer protection laws to prevent a rogue judge from issuing an outlandish decision,
abusive lawsuits will continue to be filed and businesses will be forced to defend themselves
against ridiculous claims.



Individuals Should Not Receive Money If They Were Not Deceived

A local dry cleaner faced
a $54 million “consumer
protection” lawsuit when

Some courts interpret consumer laws to allow a person to sue if a business
practice has a “tendency” or “capacity” to deceive, even if it did not mislead
anyone.®' For example, the highest court of Massachusetts has ruled, “[a]

successful [Massachusetts] action based on deceptive acts or practices a customer claimed it lost
does not require proof that a plaintiff relied on the representation, or that his pants. After three
the defendant intended to deceive the plaintiff, or even knowledge on the years of litigation, the dry

part of the defendant that the representation was false. . . . [Clonduct is cleaners “won” the case,
deceptive if it possesses ‘a tendency to deceive.”® Consumer protection
statutes in several jurisdictions, such as lllinois, Maryland, Kansas, New
Jersey, West Virginia, and the District of Columbia, specifically allow lawsuits
regardless of “whether or not any person has in fact been misled, deceived, experience of defending
or damaged thereby.”33 itself.

but was forced to shut
down due to the cost and

Courts in states, such as Florida and New York, interpret consumer
protection laws to allow attorneys to sue on behalf of a person who has
not actually seen or heard the representation at issue, so long as it finds that a hypothetical
“reasonable” person might be misled.3* While these may be appropriate standards to spur state
regulators into action to protect the public, it is not appropriate in private lawsuits. Individuals
who have not actually been injured should not be allowed to recover. Some courts, such as
those in Missouri, New Jersey, and New Mexico, draw a fuzzy distinction between reliance and
causation, finding only that “causation,” something less strict than reliance, is required.®

Other courts, such as those in Georgia, Kansas, and Pennsylvania, properly understand that
conduct cannot cause a person’s injury if he or she did not rely upon it.%¢ In other words, if an
advertisement or practice did not influence a consumer’s decision to purchase a product or
service, then it did not cause any harm.

There is a strong public-policy basis for confining private consumer protection lawsuits to cases
involving actual, material reliance by the plaintiff on the alleged deceptive behavior. Private
lawsuits need an objective measure that links a plaintiff’s harm with a defendant’s alleged
wrongful conduct. The alternative is to give a green light to plaintiffs’ lawyers to sue for any
representation or omission they can characterize as unfair or deceptive even when it had no
impact on an individual or any consumer. This “no harm but a lawsuit is ok” approach opens
the door for interest groups to sue purely to achieve their own goals. Such a course broadly
expands potential liability and frees the law from the common-sense bounds developed over
centuries recognizing a distinction between public and private rights of action.

A Small Claim Can Mean a Big Lawsuit

Consumer protection lawsuits are enticing to plaintiffs’ lawyers because they provide for
generous monetary awards.

A now-notorious example is the lawsuit brought by Roy Pearson, a D.C. resident who sued his
local dry cleaners for $54 million after they allegedly lost his pants. His theory — the lawsuit was
not strictly about his lost pants, but about whether the owners of the neighborhood business
misled consumers with a sign that claimed “Satisfaction Guaranteed.” He claimed thousands of
dollars in damages for each day the pants were missing over a nearly four-year period, relying
on the D.C. law’s promise of $1,500 “per violation.”s” At the time, Mr. Pearson served as an
administrative law judge — he knew the District’s loose law and how to exploit it. After three
years of litigation, his claim was thrown out and his appeal was denied.® But the damage was
done. Facing mounting litigation expenses and a harrowing experience, the dry cleaner closed
its doors.*



More than a dozen states, including Massachusetts, Michigan,
Rhode Island, and West Virginia, provide for “statutory” Many state consumer
damages. Statutory damages allow a plaintiff who cannot show
an actual financial loss or can only show a nominal loss to
recover an amount set by statute, ranging from $25 to $2,000

protection laws impose
triple damages and require

per violation. When statutory damages are permitted in class the defendant to pay the
actions that are brought on behalf of thousands of consumers, plaintiff’s attorney fees
awards for relatively harmless conduct can result in claims for and costs, an amount
extraordinary damages. that can dwarf any actual

financial loss.
In addition, about two-thirds of states provide for “treble” or a

tripling of actual damages. Some state laws permit an award of
treble damages only when a defendant commits an intentional
or willful wrongful act, a standard similar to that required for
awarding punitive damages. Other states, however, provide treble damages to every plaintiff,
regardless of whether the defendant made an innocent mistake in believing that its conduct
was lawful, a mistake that is easy to make given the undefined nature of an “unfair” or
“deceptive” act. Among these states are Hawaii, New Jersey, North Carolina, as well as the
District of Columbia.*® Other state laws, such as those in Montana, Vermont, and Washington,
allow courts to award treble damages without any guidepost as to when such damages are
appropriate.*' Finally, in some states, plaintiffs may seek punitive damages on top of these
statutory and treble damages.*?

The ability to receive attorneys’ fees is the icing on the cake. Ordinarily, in civil litigation,

parties are required to pay their own attorneys’ fees and costs. Nearly half of state consumer
protection laws provide that every prevailing plaintiff receives attorneys’ fees and costs,

an amount that can dwarf any actual financial loss in the case. The potential to obtain fees
encourages plaintiffs’ lawyers to add a consumer protection claim to what would ordinarily be a
personal injury or contract action.

As noted earlier, these types of provisions were intended to make it worthwhile to bring an
action to recover in ordinary consumer transactions involving small losses. Awarding statutory
damages, treble damages, and attorneys’ fees does not serve these purposes in lawsuits
involving thousands of plaintiffs or the substantial amounts of damages that are typically
awarded in personal injury lawsuits.



Turning Consumer Protection Acts _ _
. . . “The stairway was in
into a Universal Claim a private AEILARIIE

Plaintiffs’ lawyers take advantage of state consumer protection laws to restautaiil It.s DI Yery
circumvent the evidence required in product liability and other types of personal back of the kitchen. It's
injury lawsuits, such as an actual physical injury, causation, and damages. By not meant for customers
inserting a consumer protection claim into another action, lawyers can seek triple to use. He wasn’t there
damages, attorneys’ fees, and litigation costs, which are not otherwise available. to use the stairs. He was
there to stand at the bar
and visit friends. The

condition of the stairs

How Lack of a Construction Permit Results in Triple Damages

Plaintiffs’ lawyers increasingly use CPA laws, meant to help consumers get their

money back when misled into making a purchase, as an alternative to personal had nothing to do with the

injury lawsuits. consumer relationship
between Mr. Freeman

A recent example comes from Massachusetts this year, in which a trial court and Our House East

judge accepted the invitation of a plaintiff’s lawyer to use the state’s consumer
protection law to override a jury’s decision in a wrongful death case. In that
case, a young man who had been drinking heavily entered an off-limits area of a
local bar to talk on his cell phone and somehow fell down a stairway leading to
the basement. There were no witnesses to the tragic accident.

restaurant.”

- Michael Aylward, appellate
lawyer for the owners of Our
House East

A Boston jury found that the bar was not responsible for his death. But the
plaintiffs’ lawyers had also asserted a creative claim under the state’s consumer
protection law, known as Chapter 93A. Since consumer protection claims in
Massachusetts are not entitled to a jury trial, the jury issued only an advisory verdict on the
Chapter 93A claim, finding that the bar did not engage in any unfair or deceptive conduct.
Remarkably, the judge disregarded the jury’s conclusion and entered a verdict for the plaintiff
on the consumer protection claim. He found that because the bar constructed the stairway at
issue, years earlier, without proper permits, and since the stairway was not up to code, the bar
had engaged in an unfair trade practice. By applying the consumer protection law, the judge
transformed a defense verdict into a plaintiff’s verdict and, given the generous recovery allowed
by Chapter 93A, hit the small business with triple damages, $6.7 million, plus over $2.3 million
for the family’s attorneys’ fees and litigation costs.*®

On appeal, the amount of the verdict was overturned, but not its basis, which found that, by
constructing the stairway at issue without a permit decades earlier, the business engaged in
unfair or deceptive conduct.** In fact, after issuing its decision, the Massachusetts Supreme
Judicial Court, required the small business to pay an additional $223,977 in fees and
$9,746.76 in costs to cover the plaintiffs’ appellate expenses before remanding the case for
further consideration.*

As this case shows, tacking a consumer protection claim onto a personal injury or other
lawsuit may not only reduce the evidence needed to recover, it can significantly increase the
value of a claim. This further demonstrates why entrepreneurial plaintiffs’ attorneys continue
to file these types of claims. There is a low evidential threshold to meet with the possibility of
a very large reward.



Product Liability Claims Without an Actual Injury or
Scientific Support If you can find a client
who is injured... you sue

. lai f Co
Consumer protection claims often come disguised as under product liability

product liability actions. Rather than show that a product

had a defect in its design, manufacturing, or labeling, that law.

resulted in an injury, these lawsuits skip over showing an If you cannot, you bring
injury. Instead, plaintiffs’ lawyers typically claim that the a consumer class action
product was worth less than the purchase price, or has less lawsuit on behalf of

resale value, due to some flaw, even if the product worked
as intended for the individuals on whose behalf they sue.
These claims allege “economic loss” and sometimes rely on ;
complex statistical models or other expert testimony as a behind.
substitute for showing an actual injury.

everyone else. Everyone
sues. It’s no lawsuit left

In other words, when a potential problem arises with a

product, plaintiffs’ lawyers recruit clients who may have been injured and sue under product
liability law. Other plaintiffs’ lawyers broadly sue on behalf of everyone else — those who were
not harmed by the product — and use state consumer protection laws to do it. These lawyers
do not need to advertise to find clients, they just need one person who purchased the product
to serve as a “representative plaintiff” in a class action. As Judge Jerry E. Smith of the U.S.
Court of Appeals for the Fifth Circuit recognized, in such cases, the plaintiff essentially says,
“you sold it, we bought it, there was an issue with the product or it’s labeling, and we want our
money back, even though the product worked just fine for us.” But “[m]erely asking for money
does not establish an injury in fact.” 46

For example, instead of showing that a prescription drug has an inadequate warning label,
personal injury lawyers have alleged that a drug is simply not as safe or effective as patients
were led to believe, or that the patient would not have purchased the drug had she fully
appreciated the risks, even when the medicine helped. One plaintiff used the District of
Columbia’s broad Consumer Protection Procedures Act to claim that he would not have
purchased Vioxx™ if Merck accurately had represented the risks associated with the use of
the drug. But the plaintiff did not allege that he suffered any injury while taking Vioxx or that the
drug was ineffective in relieving his pain. “There is no obvious, quantifiable pecuniary loss that
Plaintiff incurred from purchasing a drug that worked for him and did not cause him any harm,”
Judge Eldon E. Fallon wisely observed in dismissing the complaint.#

While Judge Fallon properly applied the law, other courts have found that state consumer
protection laws allow plaintiffs’ lawyers to proceed with “no injury” class actions against
pharmaceutical makers. For instance, in contrast to Judge Fallon’s ruling, a state appellate
court affirmed certification of a class of Missouri residents who were prescribed Vioxx, but
experienced no injury, under the Missouri Merchandising Practices Act (MMPA). In that case,
the court found that the plaintiffs could state a valid claim in alleging that Vioxx was worth less
than the product as represented because the company had not fully disclosed risks associated
with the drug (which the plaintiffs did not suffer). Those who purchased Vioxx did not have

to claim they relied on a misrepresentation when purchasing the drug, the court found, and
merely had to assert that the product was worth less than its price when purchased.*® Given
the pressure of class certification, Merck settled the case for $39 million (the lawyers had
sought $220 million, representing their estimated value of all Vioxx prescriptions filled in
Missouri).*® It then settled an “economic loss” consumer class action on behalf of everyone
else, those who used Vioxx without incident outside of Missouri, for another $23 million in July
2013.5° This is wasted money that could have been spent on developing new and better drugs
for consumers or creating more jobs.



Another example of a product liability suit masquerading as a consumer
protection claim is the one filed against cell phone manufacturers and retailers Toyota settled “sudden
claiming that their products emit dangerous levels of radiation that could lead to
brain cancer. Consumer protection laws provide cover to file such lawsuits even
when the plaintiffs’ lawyers cannot present anyone who suffered an injury from

unintended acceleration”
lawsuits brought by

cell phone use.5' In that instance, a federal appellate court threw out the suit lawyers on behalf of
on the grounds that the emission levels at issue were within those considered owners who had no
safe by the Federal Communications Commission, and the U.S. Supreme Court problem with their cars
declined to review the ruling. for $1.2 billion. Now,

L ) . , they’re suing Ford.
Recently, Toyota was hit with a surge of lawsuits alleging that the electronics

system in certain vehicles can result in “sudden unintended acceleration.”
Relatively few of these cases involved people who actually were injured in an
accident allegedly resulting from such an occurrence. Rather, most of these
suits claimed that, while no one was harmed, the owners are entitled to money damages
representing the lost resale value of their cars due to adverse publicity regarding the potential
defect. Toyota opted to settle these economic loss claims for about $1.2 billion to protect its
reputation, even though government officials concluded that there was no evidence that faulty
electronics systems contributed to the acceleration issues. The settlement provides $227
million in fees and costs for the plaintiffs’ lawyers who brought the lawsuits.5? The settlement
is the largest of its type in automobile history.5® Predictably, plaintiffs’ lawyers have now filed
similar lawsuits against Ford.*

“A jury determination that cell phones in compliance with [FCC standards]
were still unreasonably dangerous would, in essence, permit a jury to second
guess the FCC’s conclusion on how to balance its objectives. . . . [G]iven the
current state of the science, the FCC considers all phones in compliance with
its standards to be safe. These standards represent a “consensus view” of
the agencies . . . and incorporate the views of numerous expert organizations

and interested parties. As an agency engaged in rulemaking, the FCC is well
positioned to solicit expert opinions and marshal the scientific data to ensure
its standards both protect the public and provide for an efficient wireless
network.”

-U.S. Court of Appeals for the D.C. Circuit




Creating New Rights to Sue Where Not Authorized by
the Legislature

Plaintiffs’ lawyers have also used state consumer protection
laws to create a way to sue under other state laws.
Typically, when a state legislature passes a law regulating

a consumer, business, or health and safety issue, it makes
a conscious decision as to how the law will be enforced. In
some instances, legislators charge a government agency
with enforcing the law. For example, a health inspector may
impose fines on a restaurant that violates the health code.
In other instances, legislators may authorize individuals that
are harmed by a violation of the law to bring a private lawsuit.
Such laws typically specify the type of evidence needed to
prevail on such a suit and how damages are calculated.

When a statute is silent on whether it authorizes a private
right of action, plaintiffs’ lawyers sometimes attempt to
bootstrap their claim for a regulatory violation into the state’s
consumer protection law. They do so by claiming that the
conduct prohibited under a law that charges that government
with sole responsibility for its enforcement also constitutes an
“unfair or deceptive” trade practice.

This report includes several examples of such suits. A
significant amount of the litigation that led voters to pass
Proposition 64 in California, for example, targeted mom-
and-pop businesses, such as immigrant-owned nail salons
for using the same bottle of nail polish for more than one

“In this case, the sale of
generic prescription drugs
is subject to a detailed
regulatory scheme
created by the legislature,
like ‘[ilnsurance
companies operating
within Minnesota [which]
are subject to a detailed
regulatory scheme
created by the legislature.’

Appellants are attempting
to circumvent Minnesota’s
administrative remedies
and create a private

right of action when the
legislature has not.”

- Judge Heidi S. Schellhas,
dissenting from the
Minnesota Court of Appeals’
ruling.

customer, restaurants for alleged health code violations, or newspaper ads that omitted
required text. The recent Massachusetts case that transformed a wrongful death suit into a
consumer protection claim subject to triple damages and attorneys’ fees was premised on

the lack of a permit for constructing a stairway and its noncompliance with the building code.
Numerous city health and fire inspectors, charged with monitoring code compliance, inspected
the premises over the years but never noted a problem with the stairway or issued a citation.

An example of this practice recently occurred in Minnesota, where groups that administer
health benefit plans sued the state’s pharmacies claiming that they failed to fully pass savings
on to customers who were provided with the generic version of a drug rather than the brand
name, as required by state law. The trial court found that the legislature did not intend to
create a private remedy under that state law, but created a Board of Pharmacy with significant
enforcement tools, including the ability to suspend or revoke licenses and impose fines of

up to $10,000 per violation. That did not end the suit since the plaintiffs also claimed that
pharmacies violated the Minnesota Prevention of Consumer Fraud Act (CFA) by not disclosing
their acquisition costs for drugs. The trial court found no CFA violation because there was

no misrepresentation and no duty for a pharmacy to disclose its acquisition costs any more
than a grocery store has an obligation to list the amount it pays at wholesale for products it
sells. The trial court also observed that even if customers knew the acquisition cost of a drug,
the plaintiffs had not claimed they would have acted differently in making a purchase.®® In a
May 2013 ruling, a state appellate court agreed that there is no private right of action under
the state’s generic prescription drug substitution statute, but found that an alleged violation of
that law could violate the CFA.%¢ A dissenting judge observed that the plaintiffs’ lawyers “are
attempting to circumvent Minnesota’s administrative remedies and create a private right of

action when the legislature has not.”




Regulation Through Litigation

“[W]e’ve had a sudden explosion of obesity. We would much prefer—

| think my colleagues and | would much prefer appropriate legislation, but as in
the tobacco area, where the legislatures did not act, we were forced to litigate,
and we were able to use that weapon very successfully. So here we’re using

litigation, hoping, however, that the legislatures will legislate.”

- Professor John F. Banzhaf lll of The George Washington University Law School, NPR
interview.

Professor John F. Banzhaf Il of The George Washington University Law School, one of the
architects of “regulation through litigation,” has explained that if the legislatures won’t legislate,
then trial lawyers will litigate.” His comment is representative of some lawyers and advocacy
groups that view consumer protection laws as a key mechanism for regulating entire industries.
They ask the courts to step outside their role of adjudicating private disputes and use the threat
of liability to establish regulatory codes. Such lawsuits often attack unpopular industries or
companies with “deep pockets” for financial gain.

Regulation through litigation circumvents the considered public policy decisions made by
legislators — those democratic representatives who are elected by the public at large to serve
the will of the people. The conduct challenged by the lawsuits may conflict with the decisions
reached by experts at government agencies after what is often a lengthy and public process.
Former Labor Secretary Robert Reich has called such regulation through litigation “faux
legislation, which sacrifices democracy.”®®

Regulating Consumer Choice: No Soda... No Happy Meals... No Dairy.

Ten years ago, Professor Banzhaf was among the participants in a conference on obesity
litigation at which “[m]ore than 100 lawyers and consumer advocates . . . pledged a broad
series of lawsuits against fast-food chains, food manufacturers and even school boards that
sell high-calorie soft drinks without offering healthier choices.”®® The purpose of such lawsuits
is not to recover on behalf of consumers who experienced a loss due to deceptive conduct; it is
to change public policy to combat obesity. While this may be a laudable goal, the proper means
to achieve it is through changing health policy, not suing businesses. Today the courts, the
public, and food makers are experiencing the full effect of this philosophy.

Soon after the conference, the Center for Science in the Public Interest (CSPI), a group “known
primarily in the past for pestering government officials about nutrition issues and documenting
the fat content of foods such as kung pao chicken and microwave popcorn,” turned its attention
to the courts.®° The Washington, D.C.-based group publicized that they were recruiting parents
and teenagers to serve as plaintiffs in consumer lawsuits alleging that companies which sell
soda to kids know that soda is dangerous to their health and contributes to obesity.*' The
lawsuit, which was modeled after claims against the tobacco industry, was first brought in
Massachusetts, which has a particularly plaintiff-friendly consumer law. After a victory in the
Massachusetts court, the case spread to courts in other states.® Under the threat of litigation,
the soft drink makers agreed to remove regular soda from school vending machines, but may
continue to sell sports drinks and diet soda.®® As a result, consumers have lost their right to
choose their own beverages and foods and are forced to consume only those products that
have been deemed acceptable by activist plaintiffs’ lawyers, special interest groups, and the courts.



More recently, CSPI took on another critical mission: ridding the world of toys in Happy
Meals™. CSPI brought its suit in California, which came as no surprise due to its expansive
consumer protection laws. According to the complaint, McDonalds knows that advertisements
for Happy Meals™ with toys “will result in kids nagging parents” to buy them. The lawsuit
alleged a vast conspiracy to “subvert parental authority” and manipulate young children to
“insidiously and deceptively access parents’ wallets.”* The plaintiff, Monet Parham, a mother
of two whose job is promoting child nutrition for the State of California, nevertheless felt she
had no choice but to bring her kids to McDonalds.®® She claimed that the Happy Meals™ are
part of a “highly sophisticated scheme to use the bait of toys to exploit children’s developmental
immaturity.” In April 2012, the court dismissed the lawsuit.%¢ Ruling from the bench, Judge
Richard Kramer noted that there were no grounds for a consumer protection lawsuit because
parents got exactly what they paid for, a Happy Meal™ with a toy. What the problem really is,
Judge Kramer observed, is parents who “don’t want to tell their children, ‘No.”®” CSPI continues
to use consumer protection laws to serve as the self-appointed food police with lawsuits
targeting products with high fructose corn syrup or artificial sweeteners, among others.

“A bout of gas or indigestion does not justify a race to the courthouse. Indeed,
were the rule otherwise, a variety of food manufacturers as well as stadiums,
bars, restaurants, convenience stores, and hot dog stands throughout the coun-

try would be liable to millions of would-be plaintiffs every day.”

-U.S. Court of Appeals for the D.C. Circuit
Mills v. Giant of Maryland (2007)

CSPl is not the only group to file a lawsuit driven by the organization’s extreme agenda.
Several years ago, Physicians Committee for Responsible Medicine (PCRM), a group known
for its anti-meat and anti-dairy agenda,®® sued supermarket chains for not alerting District

of Columbia consumers as to the effects of lactose intolerance on milk containers.®®* PCRM
wanted each carton to scare consumers with the message: “Warning -- Lactose Intolerant
Individuals May Experience Bloating, Diarrhea, or Other Gastrointestinal Discomfort From
Consuming Milk. Check With Your Physician.” The D.C. Circuit ultimately affirmed dismissal
of the case, finding that “a reasonable consumer today would be well aware that milk may
adversely affect some people.”” Had this case been brought in a Judicial Hellhole, the
outcome could have been very different.

Next on the Lawyers’ Menu: “All Natural” Products

Recent lawsuits attempt to exploit the absence of federal regulation that precisely defines what
qualifies as an “all natural” product. Plaintiffs’ lawyers have filed dozens of claims, on this basis,
against makers of ice tea, chips, soup, ice cream, canned tomatoes, frozen vegetables, cooking
sprays, cocoa, nutrition bars, and cereal.

Many of these lawsuits claim that it is deceptive to advertise a product as natural if it may contain
genetically modified ingredients. Since genetically modified ingredients are commonplace in
processed foods that contain corn, soy, beets, or canola, the number of potential lawsuits is
endless. Even Pepperidge Farm, as the maker of Goldfish™ crackers, is facing such a suit.”* Food
makers and farmers counter that the technology has created disease-resistant plants and that
scientific evidence has shown genetically modified ingredients to have no difference on health
than other ingredients. Some advocates, however, feel that, even if this is so, the public should
be able to recognize whether a product has genetically modified ingredients or not. Whether
such information is helpful, or scares people away from purchasing certain foods for no sound
health reason, is a matter for public debate. The question is whether such public policy decisions,
involving food or other products, should be made by publicly accountable elected officials and
experts, or by a court, composed of a single judge and jury, constrained to decide the case
before it.




Are Consumers Really Misled?

The lawyers who
claimed their client was
“shocked” to find Nutella

Lawyers have also sued food companies claiming that images or statements
made in advertising lead consumers to believe products that are clearly not health
foods, are good for you. If these lawsuits were not so costly for employers, they

might be humorous. wasn’t nutritious, sought
$3.75 million in fees; they

At least one person, for example, was purportedly “shocked to learn” that the took home about $1.2

chocolate hazelnut spread Nutella is not healthy, even though the nutrition million. Consumers got

label fully discloses the calories, sugar, and fat per spoonful.”2 In that instance, up to $20.
the manufacturer, Ferrero USA, agreed to establish a $2.5 million fund in case
anyone was misled after it ran an ad suggesting parents who “need all the help
they can get” can place a little Nutella on multi-grain toast or a whole wheat waffle
to entice children to eat a healthy breakfast.” Did you miss your opportunity to get $4 per jar
purchased (but no more than $20)?7 The plaintiffs’ lawyers who brought the Nutella case
sought $3.75 million fees and costs; they got about $1.2 million.”

Today, similarly outrageous claims allege that consumers are misled into believing that
products such as Froot Loops, Pop Tarts, Fruit Roll-Ups, Super Mario Fruit Snacks, cookies
and other treats are healthy and nutritious.”

Some lawyers have turned to actively searching for purely technical violations of federal
labeling regulations, where no one was actually deceived, to bring lawsuits. For example,
lawsuits have targeted “sugar-free” gum for lacking a government-required disclaimer that the
product is not low calorie or for weight control and attacked a manufacturer’s computation of
the proper serving size for a breath mint.””

California: The Golden State for Consumer Lawsuits

Over the past two years, plaintiffs’ lawyers have unleashed a flood of consumer class actions
targeting what they have labeled as “Big Food.” Some of these claims are brought by plaintiff-
attorney veterans of lawsuits against the tobacco industry who are looking for the next deep
pocket to sue.”® About a dozen plaintiffs’ law firms have taken to the courts with gusto, filing
about 75 class action lawsuits between them in the past two-to-three years.” By one count,
over one hundred consumer class actions were filed against food makers in 2012 alone, five
times the number filed four years earlier.t° Rarely has there been a week in 2013 without a
report of another class action filing against a food maker. In some instances, the lawyers
bringing the cases do not even bother to find new clients — they name the same individuals as
plaintiffs over and over again in lawsuits involving different manufacturers and products.®'

Despite the enactment of Proposition 64, California is the epicenter of this litigation due to

its plaintiff-friendly consumer laws, large population, and a federal district court perceived as
receptive to such claims. Some also point to the Ninth Circuit’s friendliness toward certification
of class actions and leniency in requiring consumers to show they relied on the alleged
misleading conduct as a potential contributing factor.22 The Northern District of California has
earned the moniker of “the food court,”? since it hosts more food lawsuits than any other
federal court.®

About two-thirds of the food lawsuits highlighted in this paper have found their home in the
California court system. In 2012 alone, a consortium of out-of-state lawyers filed 24 suits in
less than two months in the U.S. District Court for the Northern District of California against
over 30 different companies, including Procter & Gamble, Chobani, Whole Foods Market,
and Dole Foods Company.® Unfortunately, as is often the case with consumer protection
lawsuits, the lawyers were the ones who sought out the plaintiffs because they saw a great
opportunity for their next big payday. When asked why they chose this specific court, one of



the plaintiffs’ lawyers replied, “The law is more favorable
here than in any other jurisdiction that we’ve looked at.”
Another well-respected defense lawyer involved in several
of these suits, pin-pointed the main problem, “In the
Northern District, the judges have shown they’re going to
allow cases... It’s like having a welcome mat on the front
door.”® The California laws are loosely written so as to
provide judges with the latitude to adjudicate and regulate
from the bench as they see fit. Opportunistic plaintiffs’
attorneys recognize the trend and they are flocking to the
courts to file as many lawsuits as possible.

As long as plaintiffs’ lawyers have reason to believe that
lawsuits of this nature might result in a big payday, they will
continue to roll the dice. A proposed settlement with Kellogg
provides a reason for lawyers to continue to play the game.
Under a settlement initially reached with plaintiffs’ lawyers,
Kellogg was obligated to pay $10 million for asserting that
kids are more attentive when they eat Frosted Mini-Wheats
cereal for breakfast. Giving kids something frosted for
breakfast is probably going to increase their attentiveness,
but the “science” adduced by plaintiffs supports only an
11% boost in attentiveness over kids who skip breakfast,
not the 20% boost advertised by the manufacturer. The

lawyers would have pocketed $2 million in attorneys’ fees for

A single lawyer has used
California’s consumer
law to sue Bigalow and
Twinings teas, Bumble
Bee tuna, Chobani Greek
yogurt, Clover Stornetta
Farm yogurt, Wholesoy
yogurt, Del Monte and
Dole fruit products,
Frito-Lay and 7-Eleven
chips, Gerber baby food
products, Ocean Spray
drinks, Turtle Mountain
frozen desserts, Horizon
soy milk, as well as
numerous products made
by Kraft, ConAgra, and
Nature’s Path products.

their efforts, an amount that a federal appellate court initially found “breaks down to a $2,100
hourly rate — while offering class members a sum of (at most) $15.”” And, recognizing that
most people will not bother filling out forms for such a paltry sum, about half of the proposed
settlement would have come in the form of $5.5 million “worth” of food given to unnamed

charities.88

This last factor led the U.S. Court of Appeals for the Ninth Circuit to reject the settlement
because it found no tie between the donations and consumers for whose benefit the lawsuit
was purportedly brought.®® As a result, there is a new proposed settlement of $4 million, of
which about $1.5 million will go to the lawyers for their fees and costs.®® Those who purchased
the cereal in certain months in 2008 and 2009 are still eligible to receive the same $5 per

box, up to $15. Instead of sending unclaimed settlement money to food charities, it will go to
Consumers Union, Consumer Watchdog, and the Center for Science in the Public Interest so

that they can bring more lawsuits.




Restoring the Purpose of Consumer Protection Laws:
Ten Principles for Courts and Legislatures

Today, state consumer litigation is, as U.S. Senator William Joel Stone (D-Missouri) predicted
a century ago in the debate that led Congress to reject a private right of action under the FTC
Act, driven by “[a] certain class of lawyers” who have arose “to ply the vocation of hunting up
and working up such suits. . . .”®" Consumers are largely bystanders in this process, sitting
on the sidelines until they have an opportunity to fill out paperwork to receive a few bucks

of a multimillion dollar settlement that primarily benefits the creative lawyers who dream up
the case. Ironically, the costs of these settlements, which are, at best, of dubious value to
consumers, are passed on to those who buy products in the form of higher prices or can
adversely affect employers who already are in a weak financial position.

State consumer protection laws can again serve consumers through application of basic legal
principles. In many cases, courts can interpret and apply state consumer protection laws in a
manner that refocuses them on recovering actual losses stemming from misleading advertising
or deceptive practices.®? Where state laws are written so broadly as to require courts to permit
lawsuits that are driven by creative plaintiffs’ lawyers rather than consumers, or where judges
fail to rein in this unhinged consumer litigation, state legislators can and should act.

Application of the ten principles below can restore sanity and a legitimate purpose to state
consumer protection litigation:

1. All private plaintiffs must show an actual injury. This basic principle ensures that
lawsuits provide recovery for actual harms, not hypothetical or speculative theories. The
D.C. Court of Appeals’ recent rulings (discussed p. 9), as well as California voters’ support
of Proposition 64, provide examples for other states to follow if courts disregard core
principles of standing.

2. Plaintiffs must show that the injury they suffered was in fact caused by the alleged
misrepresentation or deception. Lawsuits should not result in awards to consumers
who never saw or heard the alleged misrepresentation or were otherwise not influenced
to purchase a product by the conduct at issue. Nor should the law permit recovery based
on statements that any reasonable consumer would understand as acceptable “puffery” in
advertising.

3. Consumer protection laws provide for recovery of actual economic losses
stemming from purchase of consumer goods or services. They should not apply
in cases involving personal injuries, wrongful death, or other areas where the law
already provides a specific means for recovery. For example, the Washington Supreme
Court has ruled that the state’s consumer protection law does not provide a remedy in
medical negligence cases because medical treatment is not an injury to one’s “business
or property,” as used in the law.%® The alternative would have led to triple damages and
attorney fees in already expensive medical malpractice litigation, driving up insurance
premiums for doctors and healthcare costs for patients.

4. Courts should interpret “unfair” and “deceptive” in a commonsense manner,
dismissing cases where reasonable consumers would not have been deceived. If
needed, state legislatures can better define and enumerate prohibited practices. They
can also take the approach, adopted in Tennessee in 2011, of limiting enforcement of
its “catch all” provision, which generally prohibits “any other act or practice which is
deceptive,” to the government.®*



10.

Manufacturers should not be liable under consumer protection acts when they
follow the law. When the conduct that a plaintiff’s lawyer claims is unfair or deceptive
complies with federal law, courts should find that the claim is “preempted,” meaning that the
federal law governs. A separate federal doctrine, known as “primary jurisdiction,” similarly
permits courts to decline to decide cases when a government agency is considering the
public policy issue involved in the litigation.®®

Consumer protection laws should not apply to conduct that is already closely
regulated by government agencies. About two-thirds of state consumer protection laws
explicitly state that they do not apply to conduct that is authorized or permitted by a state
or federal agency.® In such situations, there is already a safeguard against unfair and
deceptive practices. There is “no need to fill in a legal gap or create a consumer right”
where the practice at issue is already regulated by a government agency.®” The West
Virginia Supreme Court of Appeals, a court that is not viewed as favorable to corporate
defendants, recognized this principle when it ruled in 2010 that the state’s consumer
protection law does not apply to cases involving the sale of prescription drugs because
the industry’s marketing practices are already closely regulated by federal law.%® Other
examples where such treatment may be appropriate are lawsuits challenging rates set by
utility companies or insurer practices that are approved by state regulators.

Consumer protection acts should not create new rights to sue under other laws for
which the legislature decided not to provide a private right of action. Legislatures
know full well how to provide a private right of action to enforce a law. The choice of
elected officials to charge a government agency with enforcing the law in a consistent and
understood way should not be overridden by a court by creating a right to sue where a
legislature has not done so.

Statutory and treble damages, and awards of attorneys’ fees, serve no purpose in
class action litigation. These provisions were intended to make it feasible to bring small
suits for individual consumer purchases, not augment recovery in an already massive class
action, which serves the same purpose of facilitating litigation of small claims. For these
reasons, several states either do not permit consumer lawsuits to be brought as class
actions® or provide that statutory damages are unavailable in class actions.'®

Companies should not be punished for innocent mistakes. Some level of willfulness or
intentional conduct should be required for an award of treble (triple) damages.

Class action settlements should be subject to careful judicial scrutiny. Careful judicial
review of settlements is needed to assure that consumer protection litigation does not result
in a windfall for lawyers and meaningless “coupon” recovery for actual consumers.
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